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Changes in water management policies and practices over the last two decades
have had far reaching consequences for how the use of water is being regulated.
It is recognised that water allocation systems and water pollution controls should
be implemented and be effective, preferably using principles of user or polluter
pays. It is also recognised that stakeholders should play a meaningful role in
water management decisions as they are often greatly impacted by poor
resource management. To make this improved integrated water resource
management effective, water management institutions are also being reformed.

This scale of change invariably requires changes to the laws governing water in
the country. Countries engage in legal reform or the development of a new
National Water Act to ensure that a legal framework is created that enables the
policies and objectives to be achieved. The impacts are therefore far reaching
and legal reform needs careful consideration.

This training manual introduces various aspects of water law and is suitable for
middle and senior level water managers. It will help to understand how water law
is made and how various principles can be incorporated into law. The manual is
suitable for short courses or as an input to educational programmes on water
management. The manual provides links to good resource materials and also a
guide to facilitators who may be involved in training using these materials.

Paul Taylor,
Director, Cap-Net

Disclaimer

This document has been produced with financial assistance of the European
Union. The views expressed herein can in no way be taken to reflect the
official opinion of the European Union.
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This training package has been prepared by a team of authors from Cap-Net
partner networks and organisations. Under the guidance of Mr Damian Indij of
LA-WETnet, the authors Mr Tarek Majzoub of the Arab University of Beirut, Ms
Maria del Pilar Garcia Pachon of the Universidad Externado de Colombia, Ms
Palesa Selloane Mokorosi of the African Centre for Water Research, and Mr
Kees Leendertse of Cap-Net contributed different sections to the training
package.

We would like to acknowledge the valuable contribution of the Water Law
Department of the University of Dundee, and in particular Mr Michael Hantke-
Domas for reviewing and commenting on draft sections in a spirit of partnership
that has led to the manual here presented. The team is also grateful to Mr Daniel
Malzbender of ACWR for reviewing the material. Finally the feedback received
from participants at the various training courses has helped us significantly to
improve the materials.
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This training manual and facilitators’ guide aims to assist capacity builders to
conduct short training courses on water legislation and legal reform for integrated
water resources management. Short training courses on the subject are targeted
towards water managers who are in the process of sector reform towards IWRM
and in setting up an inductive environment for its implementation. The manual
intends to provide background information and guidance in this process.

The structure of the manual and facilitators’ guide is such that it is a practical tool
for conducting a one week course on the subject. However, it is also suitable for
use in educational programmes and for awareness raising actions targeted at
decision makers. As such the manual and the accompanying presentation
materials are adaptable for different audiences.

The present document has two main sections: the training manual and the
facilitators’ guide. The manual provides concepts and principles of legal reform
and water legislation, and addresses issues such as international agreements
and alternative dispute resolution. To that extent it provides useful tools and
instruments. Each chapter starts with the goals and learning objectives for that
particular section, and practical examples and guiding questions are provided
throughout the document. The manual is structured in seven chapters:

Introduction to Integrated Water Resources Management
Concepts for IWRM legal framework

National Water Legislation

Customary Water Arrangements

Legal Aspects of the management of shared water resources
Dispute settlement

Water Governance and Institutions

Part two of the document is a guide for facilitators. It provides the course
facilitator with some practical guidance for the organisation and conduct of
courses on legal reform for IWRM. The guide provides a sample course
programme for a training course that is intended to help structuring the course. It
has session outlines for each of the chapters as well as tips for the organisation
of the course, including for facilitation and innovative adult learning. It also gives
suggestions for the materials to be used for the sessions, exercises and
interactive sessions, and energisers to stimulate active participation by trainees.
Several useful resources and web sites are recommended.

The accompanying CD provides supporting materials that can be used for the
course. It includes easily adaptable presentations for each of the sessions,
resource materials for suggested background reading, and references and case
studies. It also contains this training manual in digital format.

The manual is incomplete without the enriching experiences and insights of
course participants. It therefore also intends to trigger interaction and discussion
during the conduct of a training course. As such it may contribute to a better
understanding of legal frameworks and the need for legal reform for the
implementation of IWRM.
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The goal of this chapter is to introduce concepts and principles of integrated
water resources management (IWRM); the rationale behind IWRM, the
challenges for its implementation and the relevance of an enabling water
legislation.

Having gone through this chapter, participants will:

Be able to describe the meaning of IWRM and its main principles;
Understand the main reasons for adopting an IWRM approach;
Recognise the role and relevance of water legislation as a necessary yet
not sufficient condition for IWRM implementation; and

Be able to describe the main challenges for adopting an IWRM approach
in the own country and how does legislation play a role in this process.

1.1 Introduction

Water is essential for life. It is also of key importance to health, development, and
thus, poverty alleviation. We will find a relation to water in every aspect of human
and natural activity. Nevertheless, water is no longer secured for all in a global
context presenting exponential population growth, with constant increased
demand for food and drinking water, increased economic activities and pressure
on fragile ecosystems.

Issues such as water rights, water management, water use and discharge, water
demand and water supply cross transversally all levels of users and human
activities.

Pollution affects water quality (and thus available drinking water) and
manifestations of climate change or extreme climate variability are expected to
have substantial impacts on water resources and water availability.

There is a water crisis today. But the crisis is not about having too little water to
satisfy our needs. It is a crisis of managing water so badly that billions of people -
and the environment - suffer badly (World Water Council: 2000). By the year
2025 more than 3 billion people will face water scarcity. But this is not because
the world lacks water'. The world water crisis is a crisis of governance (Solanes,
M.; Pefia, H.: 2003; GWP: 2003).

Today water professionals manage most water, often on a sectoral basis, without
coordinating their planning and operations, without close collaboration with the
environmental community, and within administrative boundaries that usually
ignore the natural surface and groundwater basin divides. Worst of all, the most
interested stakeholders—the women and men in the community whose lives and
livelihoods depend on wise water management—do not participate in decision
making. Governments should establish the institutional mechanisms to make this

1t is still true that water is scarce in some regions of the world and some new regions will face the same fate
because of the climate change.
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happen, including national legislation requiring land and water planning and
management with participation of women and other stakeholders representing
the economic, environmental, and social interests of the community and full
sharing of information (World Water Council: 2000).

During the last decades experts worldwide have studied and shared knowledge
to reach an understanding about the way water resources should be managed,
this process led the way towards “Integrated Water Resources Management”.

IWRM may be understood as the interpretation of water resources management
calling for a holistic approach. According to GWP, “IWRM is a process which
promotes the co-ordinated development and management of water, land and
related resources, in order to maximize the resultant economic and social welfare
in an equitable manner without compromising the sustainability of vital
ecosystems” (GWP: 2000).

The way towards IWRM has led, to major changes in water resources
management at local as well as international levels. A complete overhaul of water
management principles from sectoral, infrastructure and investment focussed
management system to a multidisciplinary, multi-sectoral integrated approach
takes into consideration the different uses of water resources and focuses on
interrelations between different water use sectors.

1.2  IWRM Principles

There are four principles, known as the Dublin principles, which are considered
guiding principles®:

1. Fresh water is a finite and vulnerable resource, essential to
sustain life, development and the environment.

Since water sustains life, effective management of water resources
demands a holistic approach, linking social and economic development
with protection of natural ecosystems. Effective management links land
and water uses across the whole of a catchments area or groundwater
aquifer.

The notion that freshwater is a finite resource arises as the hydrological
cycle on average yields a fixed quantity of water per time period. This
overall quantity cannot yet be altered significantly by human actions,
though the amount available for human or ecosystem use can be, and
frequently is, depleted by man-made pollution. The freshwater resource is
a natural asset that needs to be maintained to ensure that the desired
services it provides are sustained.

This principle recognises that water is required for many different
purposes, functions and services; management therefore, has to be
holistic (integrated) and involve consideration of the demands placed on
the resource and the threats to it.

2 From The Dublin Statement on Water and Sustainable Development; International Conference on Water and
the Environment, held in Dublin, Ireland, from 26 to 31 January 1992.
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Water development and management should be based on a
participatory approach, involving users, planners a nd
policymakers at all levels.

Real participation only takes place when stakeholders are part of the
decision-making process. A participatory approach is the only means for
achieving long-lasting consensus and common agreement. However, for
this to occur, stakeholders and officials from water management agencies
have to recognize that the sustainability of the resource is a common
problem and that all parties are going to have to sacrifice some desires for
the common good. Participation is about taking responsibility, recognizing
the effect of sectoral actions on other water users and aquatic
ecosystems and accepting the need for change to improve the efficiency
of water use and allow the sustainable development of the resource.
Participation will not always achieve consensus, arbitration processes or
other conflict resolution mechanisms will also need to be put in place.

Governments at national, regional and local levels have the responsibility
for making participation possible. This involves the creation of
mechanisms for stakeholder consultation at all spatial scales; such as
national, basin or aquifer, catchment and community levels. In addition, it
has to be recognized that simply creating participatory opportunities will
do nothing for currently disadvantaged groups unless their capacity to
participate is enhanced (GWP: 2000).

Women play a central part in the provision, mana gement and
safeguarding of water.

This pivotal role of women as providers and users of water and guardians
of the living environment has seldom been reflected in institutional
arrangements for the development and management of water resources.
Acceptance and implementation of this principle requires positive policies
to address women'’s specific needs and to equip and empower women to
participate at all levels in water resources programs, including decision-
making and implementation, in ways defined by them.

It is widely acknowledged that women play a key role in the collection and
safeguarding of water for domestic and — in many cases — agricultural
use, but that they have a much less influential role than men in
management, problem analysis and decision-making. The fact that social
and cultural circumstances vary between societies suggests that the need
exists to explore different mechanisms for increasing women’s access to
decision-making and widening the spectrum of activities through which
women can participate in IWRM.

IWRM requires gender awareness. In developing the full and effective
participation of women at all levels of decision-making, consideration has
to be given to the way different societies assign particular social,
economic and cultural roles to men and women. There is an important
synergy between gender equity and sustainable water management.
Involving men and women in influential roles at all levels of water
management can speed up the achievement of sustainability; and
managing water in an integrated and sustainable way contributes
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1.3

significantly to gender equity by improving the access of women and men
to water and water-related services to meet their essential needs

Water has an economic value in all its competing uses and
should be recognized as an economic good.

Past failure to recognize the economic value of water has led to wasteful
and environmentally damaging uses of the resource. Managing water as
an economic good is an important way of achieving efficient and equitable
use, and of encouraging conservation and protection of water resources.

Treating water as an economic good is an important means for decision
making on the allocation of water between different water use sectors and
between different uses within a sector. This is particularly important when
extending supply is no longer a feasible option.

In IWRM, economic valuation of alternative water uses gives decision
makers important guides to investment priorities but it should not be the
only consideration. Social goals are important too. In a water-scarce
environment, would it be right, for example, that the next water resource
developed should be assigned to a steel-

manufacturing plant because the

manufacturer can afford to pay more for the Question from. the-ground
water than the thousands of poor people who |5 water formally recognised
have no access to safe water? Social, as a human right in your
economic and environmental goals all play a ~ country? How is water
part in IWRM decision-making. i LR 2T

recognised human rights?

IWRM: A management process for
water governance

It is important to
understand that these

principles are not static; Box 1.1 Understanding.water governance

3

there is a clear need to The concept of governance agapplied to water refers to

update and add specificity

. the capacity of a country to coherently organize the
- sustainable development of water resources. This

to the principles in the light ‘L,\:, definition encompasses both the capacity to design

of experience with their

“socially acceptable public policy that fosters the -

practical implementation. ' sustainable development of water resources and to

Even closer than this, is the

* implement them effectively through-the relevant
~_institutions. Governance as a broad térm exists in all

ne_ed_ to explore these " societies. In some cases there is very good governance,
principles and comprehend < —in others the usual thing is finding “governance crisis”.
their significance and Governance implies the capacity to both generate and
where they are driving our ~ implement appropriate policies and laws. These

attention to.
3

-~ capacities are the result of having established
-consensus, having devised coherent management
systems (regimes based on institutions, laws, cultural®

IWRM is not a blue print, factors, knowledge and practices), as well as adequate =~
nor a complex system to administration of the systems (based on social >

manage water resources
but it is a management

participation and acceptance), and capacity building
(Solanes, M.; Pefia, H.: 2003).

process. The move
towards IWRM is a shift

% An in-depth approach to water governance is provided in chapter seven.

4

Streams of Law



from water development to governance and it means a recognition of the fact that
there are many competing interests in how water is being used and allocated
(Gupta, J.; Leendertse, K.: 2005).

In this context management is used in its broadest sense. It emphasises that we
must not only focus on development of water resources but that we must
consciously manage water development in a way that ensures sustainable use
for future generations.

1.4  Why is water legislation key in the IWRM proces  s?

An examination of water systems globally reveals that in almost all legal systems
water law has allocated water or water use rights, responsibilities, and powers.
Legal systems are a means to protect human needs and often the environment
and enforce the rights and responsibilities assigned to social actors (Gupta, J.;
Leendertse, K.: 2005). As the new social paradigm has shifted towards IWRM, it
is therefore expected that legal arrangements will play a key role for the new
principles to be formally implemented.

This policy change clearly has consequences for how institutional arrangements
cater for new management challenges and it requires an adaptation of water
legislation to ensure meeting the principles of the new management paradigm.
Water legislation should (Cap-Net 2006):

clarify the entitlement and responsibility of water users and providers;
clarify the roles of the state in relation to other
stakeholders;

formalise the transfer of water allocations; Question from the ground -
provide legal status to water management Is there ats'”g'e IWatelr_ law in
. . . your country, or legal Issues
|nst|tut|.ons of government and water user related o water are
groups; and ' distributed across one or
ensure sustainable use of the resources. more sector laws?

A legal framework has become essential as the

interaction of IWRM causes changes in water (use)

rights, the role of stakeholders, relationship with the environment, basin
approach, amongst others. On the other hand, legal changes are often needed to
allow for proper implementation of IWRM

1.5 Acloser look at water legislation

Legislation provides the

basis for

intervention and

action and Box 1.2 Water in many laws ... or a water law?
establishes the Specific water laws have been enacted in a

context and considerable number of countries, but some countries

still lack a water resources law per se. Although

framework for references to water resources may be found in the

?‘C“F)” by all national legislation, these are often dispersed in a
Institutions multitude of sectorally oriented laws and may be
(including non- contradictory or inconsistent on some aspects of water
governmental resource usage.

entities); hence it is Source: GWP, 2000.
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1.6

an important element within the enabling environment.

Amendment or development of
water legislation is usually difficult to craft, and therefore legislation should
be kept at a sufficiently general level, establishing the rights and
obligations of all stakeholders in water management, the powers and
functions of regulatory bodies and the penalties for infractions of the law.
However, water legislation should have the right balance between a
general level and that which will enable proper applicability and avoid
interpretation conflicts. Detailed guidelines and provisions for enforcement
and implementation should be incorporated in the more dynamic parts of
the legislative system, for example the framework of regulations and by-
laws that may be amended in a continuous process as circumstances
change.

water
law, and law in general, is not a static framework, but a dynamic one.
Once a law is created, it needs to be applied by authorities and other
groups. As they may have different interpretations (and interests) of the
law, the Judiciary is always present in the process.

Think about it

How will water legislation deal with multiple and ¢ ompetitive water uses? Think in terms

of applicability, the legal system, and IWRM. Cany ou access different water laws and
assess them in this regard?

What a water law usually contains

Water legislation converts policy into rights and duties and should (GWP: 2000;
GWP: 2005)

6

Provide legal status for water management institutions of government and
water user groups;

Clarify the entitlement and responsibilities of users and water providers,
and the roles of the state in relation to other stakeholders;

Be based on a stated national water resources policy that cuts across
sectoral and stakeholder divisions, addresses water as a resource and
stresses the societal priority for basic human needs and ecosystem
protection;

Secure water (use) rights to allow private and community investment and
participation in water management (formalise the transfer of water
allocations);

Regulate monopolized access to raw water and water services, and
prevent harm to third parties;

Present a balanced approach between resource development for
economic purposes and the protection of water quality, ecosystems and
other public welfare benefits;

Streams of Law



Ensure that water development decisions are based on sound economic,
environmental, and social assessments;
Ensure the possibility of employing modern participatory and economic
tools where, when and to the extent needed.
In other words, a water law provides the rules for implementation of policies, thus
underpinning rules for conservation, protection, priorities, and conflict
management. . Among other things, a water law covers ownership of water,
permits to use it, the transferability of those permits, and customary entitlements.

1.7  Implementing IWRM

We have seen that IWRM is a flexible tool for addressing water challenges and
optimizing water’s contribution to sustainable development. It is not a goal in
itself. IWRM is about strengthening frameworks for water governance to foster
good decision-making in response to changing needs and situations.

Translating new  policy
proposals into practice is

likely to require the reform Box 1.3 Reforming laws? Tips to consider:
of national laws and When beginning the process of change, consider:
What changes must happen to achieve agreed-

institutions. Bringing some
of the principles of IWRM
into a water policy and

upon goals?
Where is change possible given the current social,
political, and economic situation?

achl_evmg political support What is the logical sequence for change?
for it may b_e_ challenging, What changes need to come first to make other
as hard decisions have to changes possible?

be made (e.g. re-allocation
of water rights). It is
therefore not surprising that
major legal and institutional reforms have not taken place, but until serious water
management problems have been experienced (Gupta, J.; Leendertse, K.: 2005).

1.8 Suggested readings

Global Water Partnership, GWP. 1999. TAC Background paper no. 43, The
Dublin Principles for Water as Reflected in a Comparative Assessment of
Institutional and Legal Arrangements for Integrated Water Resources
Management. GWP, Stockholm, Sweden.

Global Water Partnership, GWP. 2000. TAC Background paper no. 4, Integrated
Water Resources Management. GWP, Stockholm, Sweden.

Global Water Partnership, GWP. 2003. TAC Background paper no. 7, Effective
Water Governance. GWP, Stockholm, Sweden.

Global Water Partnership, GWP. 2005. Catalyzing Change: A handbook for
developing integrated water resources management (IWRM) and water efficiency
strategies. Global Water Partnership, Technical Advisory Committee (TAC).
Stockholm, Sweden.

The World Conservation Union, IUCN. 2004. IUCN Environmental Policy and
Law paper no. 51. Water as a human right? IUCN publications, United Kingdom.

Streams of Law 7






The goal of this chapter is to clarify the basic IWRM legal framework concepts
and principles.

Having gone through this chapter, participants will:

Be able to describe the main management features behind the IWRM
paradigm; and

Recognise how water laws and legal frameworks should incorporate
these to facilitate IWRM implementation.

2.1 Introduction

A profound understanding of a number of IWRM concepts and principles is
essential if we want to set a firm base for legal frameworks and their water laws
to facilitate changes in the ways water resources are managed. As we have seen
in chapter 1, IWRM is not a blueprint or a recipe. IWRM is the implementation
process of a water management paradigm. This paradigm is based on the
general agreement that some concepts and principles are a necessary condition
to change the way in which water resources are managed.

This chapter describes some of these basic concepts and principles, as: holistic
management; sustainability; equity; gender balance; economic value of water;
and governance. Closing the chapter is a list of questions from the ground which
participants should be in a place to address after going through chapters one and
two.

2.2 Holistic Management

Traditional management approaches have been generally guided by different
sector views. In several countries water administration has been led by different
organisations; this fragmented administration left in result multiple policies and
regulations around water, not recognising the water cycle nature and the relation
between different uses of water.

The IWRM process is based on a holistic approach; it is important to take into
consideration different water uses and to focus on interrelations between different
water use sectors. This approach recognizes the fact that there are many
competing interests in how water is used and allocated (Gupta, J.; Leendertse,
K.: 2005) and permits to create coherent strategies for a sustainable use of
water.

The IWRM approach claims to consider human, industrial, agricultural, and
environmental needs all together and in balance. In this context, laws become an
essential tool to regulate those competing needs and inter-relations between
users.

Streams of Law 9



An IWRM driven water law should consider multiple perspectives that must be
regulated at national, regional and local levels. Issues related with abilities, co-
operation and tasks distribution between different authorities in a river basin are
necessary to improve cooperation and information sharing.

With a holistic approach budgets are better distributed and efforts and benefits
are shared. However, it is necessary to recognize possible conflicts between
stakeholders. Laws should anticipate this, creating specific instruments for
conciliation, negotiation and participation. Decisions must be taken from a legally
established river basin authority, and plans should be determined, taking into
account existent legal frameworks (Cepal, 1995).

2.3 Sustainability

The general goal of IWRM Box 2.1. Holistic management in “Agenda 21"
is sustainability, which Agenda 21 is a comprehensive plan of action to be

; taken globally, nationally and locally by organizations of
m“?’t Ibe agcom%amed by. the United Nations System, Governments, and Major
social equity and economic Groups in every area in which humans impact on the

efficiency (Cap-Net, UNDP, environment. Outcome from the Conference on
GWP: 2005). Sustainability Environment and Development (UNCED) held in Rio de
is a transversal concept Janerio, Brazil, and 3 to 14 June 1992, Agenda 21 has

been adopted by 178 governments.

Chapter 18 stated the importance of achieving a holistic
management for water resources: “The holistic

which is taken for granted
but not usually carefully

thought through. management of freshwater as a finite and vulnerable
resource, and the integration of sectoral water plans and
The Brundtland programmes within the framework of national economic

and social policy, are of paramount importance for
action in the 1990s and beyond. The fragmentation of
responsibilities for water resources development among

Commission, formally the
World Commission on

Environment and sectoral agencies is proving, however, to be an even
Development (WCED), greater impediment to promoting integrated water
placed the United Nations mplementation and soordnation mechanism are
attention in the sustainable reqpuired »

development concept in
1983 as “development that
meets the needs of the
present without
compromising the ability of
future generations to meet
their own needs”. The field of sustainable development can be conceptually
broken down into three constituent parts: environmental sustainability, economic
sustainability and socio-political sustainability.

Source: Agenda 21, chapter 18, paragraph 18.6.

Since then, numerous international documents have incorporated the concept.
Amongst others, the Rio Declaration on Environment and Development (1992)
proclaims in different principles the need to achieve sustainable development as
a principal objective. The International Court of Justice in Gabcikovo-Nagymaros
Project Case recognizes sustainability and protection of the environment. The
concept was endorsed by the International Law Association New Delhi
Declaration on Principles of International Law Relating to Sustainable
Development (2002) and in The Johannesburg Declaration on Sustainable
Development (2002).

As we have also seen, sustainability and sustainable development are present in
major IWRM definitions and principles. For IWRM implementation, and legal
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framework facilitating this, the importance is to consider what sustainability
means for the specific context and which actions (measures, regulations,
controls, management instruments) should then be formalised. Specific
sustainable development goals and challenges should be identified, assessed
and incorporated as part of an IWRM approach.

Think about it

Many country constitutions across the world include sustainability as a central goal. The
question is how to achieve it? Is IWRM a driving pr  ocess for sustainability? What is the
situation in your country, and how will water legis lation play a role both for IWRM and

sustainable develonment?

2.4  Equity

When there is equity there is certainty that vulnerable groups in society are not
excluded from access to basic goods and services. In our case, equity refers to
access to safe water and sanitation, but also to a healthy environment. And from
a management perspective, it also entails the possibility to be represented, taken
into account, and participating in water management practices.

Like with sustainability, the equity concept is complex and cross-cutting. And the
guestion remains how to put it into practice? What are the needs at the
implementation level? And, what should law and legal framework provide? As the
World Conservation Union clearly says, without equal rights to access and
control over water and land resources, inequity and conflict would continue
(IUCN, 2000).

Equity needs participation at all levels by everyone, stakeholders should be part
of the entire decision making process to ensure that their needs, concerns,
problems and knowledge, are reflected in the IWRM process. The required
knowledge to apply IWRM is not limited to scientific data and technical reports,
popular and traditional knowledge are important to guarantee participation in
IWRM (Burton, J.: 2003).

The situation of those who are in any kind of unequal situation should be
recognised by law, in order to give them tools to participate and receive special
treatment in the IWRM process. The role of women is especially important to
achieve equity, gender equity in relation to water resources use and
management is crucial for resolving potential water conflicts, enhancing social
security, and improving strategies for water conservation, pollution control and
demand management (IUCN, 2000).

2.5 Gender balance

Gender refers to the different roles, rights, and responsibilities of men and
women and the relations between them (GWA, 2006). The gender approach
aims to make women and man visible in any planned action, in all areas and
levels, in order to achieve equality (ECOSOC, 1997).It is widely recognized that
exclusion of women from the design, planning and decision-making of water
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supply and sanitation projects in developing countries is a major obstacle to the
enhancement of their welfare (Aureli, A.; Brelet, C.: 2004).

The IWRM process following the Dublin statement principles, needs policies to
meaningfully address women and laws that empower them to participate at all

levels in water resources

implementation.

The law is a necessary tool
to close gaps between
women and men in
conditions of access to
water, participation
opportunities, and other
kind of gender inequalities.
As an example, a law can
guarantee participation of a
certain percentage of
women in decision making
roles in different IWRM
phases (planning,
development, monitoring).

programs, including decision-making and

Box 2.2. Gender mainstreaming

Gender mainstreaming is the process of assessing the
implications for women and men of any planned action,
including legislation, policies and programmes in all
areas and at all levels. It is a strategy for making
women's as well as men's concerns and experiences an
integral dimension of the design, implementation,
monitoring and evaluation of policies and programmes
in all political, economic and societal spheres, so that
women and men can benefit equally and inequality is
not perpetuated.

(GWA: 2006).

This kind of positive discrimination may ensure the representation of women in
water management. A good example has taken place in Colombia. The country
has regulated the suitable and effective participation of women in decision-
making levels passing from 11.5% in early 90’s to a current 34% of women

participation.

2.6 Economic value of water

Once a public decision regarding how to address the economic value of water,
and all its implications, is achieved, it will be necessary for the decision-makers to

implement them through
legislation®. Consequently,
it will be necessary to
assess whether the
existing legal system
allows it. In cases where
the legal system does not
provide specific
instruments required to
implement IWRM, it will be
necessary to introduce
amendments to the existing
legislation. A legal
framework will provide
institutional design and
coordination, create the
necessary conditions to put
in practice the system
agreed upon and will
devise all instruments
required.

Box 2.3. Governance elements

Allan and Rieu-Clarke (2008) identified 12 most
important elements of governance as defined by the
UNDP, World Bank, and the Asian Development Bank:

Public sector management;
Accountability;

Legal framework for development;
Rule of law;

Predictability;

Transparency and information;
Participation;

Responsiveness;

Consensus orientation;

Equity;

Effectiveness and efficiency; and,
Strategic vision.

“ See the case study presented in Chapter 3: “The 1997 Brazilian Water Law”.
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2.7 Governance

Currently, the international consensus about unsuccessful efforts to bring water
and sanitation to everyone is boiled down to a problem of governance (Solanes,
M.; Jouravlev, A.: 2006; World Water Assessment Programme: 2006). For this
reason, public policy has to consider mechanisms, processes and institutions
through which citizens and groups articulate their interests, exercise their legal
rights, meet their obligations and mediate their differences.

An extensive review about the importance of water governance is presented in
chapter 7. According to UNDP, water governance refers to the broad range of
political, social, environmental, economic and administrative systems that are in
place to regulate the development and management of water resources and
provision of water services at different levels of society (UNDP, 2005).

The Global Water Partnership has defined the elements of effective water
governance and the 2" UN Water Development Report suggests criteria for
effective water governance: participation; transparency; equity; effectiveness and
efficiency; rule of law; accountability; coherency; responsiveness; integration;
ethical considerations (Allan, A.; Rieu-Clarke, A.: 2008).

An IWRM legal framework has to deal with all of the elements associated with
water governance to
avoid future failure. Thus
legislation has to be
enacted to provide
mechanisms of
participation for the
community to take part in
procedures that have a

Question from the ground

Having gone through chapters 1 and 2, you will
probably be able to assess the situation in your country
when it comes to the implementation of IWRM and
have a closer understanding about the challenges of
having an adequate legal framework in place. Some of
the questions you may want to answer are:

direct impact on their
daily lives and activities.

Authorities, organisations,
and individuals -either in
the public or the private
sector- responsible for the
management of the
resource must have a
precise mandate in the
law, one which they might
be held liable for improper
performance. This is what
we call accountability. In
some cases, actions
might be considered
violation of duties or
corruption. If corruption is
not properly tackled and
discouraged by the legal
framework, many
valuable and scarce
resources will be lost.

What are the main sectors involved in the
exploitation of water resources in your country and
what are the interactions between these sectors?

Is there an urgency to manage water resources in
an integrated manner and how is this best done?
What will be the benefits for the different sectors?

How are men and women affected differently by
changes in water resources management?

Considering the government structures in my
country, what institutional and legal reforms are
needed to implement IWRM and what are the
requirements to make it effective?

To what extent are the concepts and principles
seen throughout this chapter present in your
country’s current legal (water) framework?

What is the general attitude towards integrated
water management in my country and what
sectoral barriers have to be taken before IWRM
can be implemented?

Which is the best balance in terms of stakeholders
involvement? Will too much involvement bring the
risk of inefficient decision making process? Can
you think of some representation mechanisms?

)

Streams of Law
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Stakeholders must be empowered not only by allowing them to take part in the
decisions that affect them directly, but they have to be well informed. In other
terms, IWRM requires transparency to assess its governance. The availability of
information must be protected by the legislation in the form of a transparency act
or an equivalent legal instrument.

Nevertheless, stakeholders benefiting from participation and transparency are
toothless if they do not have the ability to challenge decisions that might have
been reached against the law. In this case, legal remedies must be a precise
instrument to challenge the decision, in a timely fashion at a cost that should not
inhibit its exercise. Thus, if legal remedies existing in the general legislation of a
country do not meet those basic criteria, then the IWRM legislation has to provide
for a new one to facilitate the access to justice.

Legislation is part of a framewaork for action. It provides the basis for government
intervention and action and establishes the context and framework for action by
non-governmental entities (GWP: 2000).

2.8  Suggested readings

Learning Together to Manage Together. Improving Participation in Water
Management. 2005. HarmoniCop Team. Harmonising Collaborative Planning.
European Commission.

UN-Water and Global Water Partnership (GWP). 2007. Road mapping for
Advancing Integrated Water Resources Management (IWRM) Processes. UN-
Water, GWP, Stockholm, Sweden.

United Nations, Economic and Social Council. 2002. The Right to Water (Articles
11 and 12 of the International Convenant on Economic, Social, and Cultural
Rights). United Nations, Geneva.

Stockholm International Water Insitute (SIWI). Water and Development in the
Developing Countries. SIWI, Stockholm, Sweden.
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The goal of this chapter is to present components of an effective national legal
and institutional framework, and topics related to the implementation of IWRM
where reforms are needed.

Having gone through this chapter, participants will:

Understand the importance of water legislation in support of IWRM
principles;

Understand the reforms that need to be carried out for a successful
implementation of national water legislation for IWRM.

3.1 Introduction

Water use is facing Box 3.1 Topics which help create a strong IWRM

dramatic changes as the framework

management focus shifts Enabling institutional framework, including the legal
from sectoral approaches roles and responsibilities of institutions and their
towards inter-sectoral, inter-relationships;

integrated management Mechanisms for stakeholders to participate in water

management;
Conflict resolution mechanisms;

Water services and associated rights and
responsibilities (right to water, standards of service

principles. This has far-
reaching consequences for
how sectors are being

organised and for and others);

management Tariff and water pricing systems, including
implementation principles of fairness, affordability and protection of
frameworks. the poorest;

Clear mechanisms for water markets to minimise
conflicts and risk of social unrest.

IWRM will not take place if : ;
Source: Adapted from Garcia Pachon (2005)

the legal framework is not
adapted and the necessary
institutional arrangements
are not made.

Box 3.2 What is water law? What is water legislatio  n?

“Water law is made up of all the provisions which one way or another govern the various aspects
of water management, i.e. water conservation, use and administration, the control of the harmful
effects of water, water pollution and so on”. Water law can be derived from the constitutional,
administrative, civil, criminal, agricultural, mining, natural resources/environmental/public health
legislation of a country, in addition to judicial precedents and scholarly opinions.

Until recently, there was no well-defined legislation passed by a law-making body (Parliament)
called water legislation. Different water related legislation have been drawn up over time to deal
with the different water purposes.

The policy makers’ challenge is to find a way to integrate the different water related legislation
and to develop a coherent water policy that is conducive to effective national water legislation. In
the last few decades IWRM has become a central feature of any new water legislation.

Source: Adapted from Caponera (1992)
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This chapter reviews the possibilities and issues around translating water policy
into water legislation. Section four presents a broad discussion around the
components of national water legislation as well as its core issues. We can learn
a lot from experiences elsewhere, and by comparative cases. Sections three and
five provide water legislation reform examples from Brazil and South Africa. In
section six, some recommendations and conclusions are drawn to facilitate the
national legislation drafting process.

3.2  Water policy translated into legislation

First of all a national water policy must exist with clear government objectives
pertaining to IWRM. Water legislation will naturally differ depending on the
importance attached to water as a human right (right to water), to the policy
towards water privatisation or concession and also to public or private water.

Think about it
Water legislation and climate change: A problem in the making!

Good water legislation incorporates scientific know ledge about nature and adapts to
experience. Neither science nor water legislation ¢ an deliver certainty in the age of
climate change. The characteristics of water (surfa  ce or underground) is so diverse and
uncertain that we cannot subject it to stringent le gal provisions, nor build upon it a
system of permanent rules, as is done in the case o f normal conditions. As natural
phenomena changes, so does flexible water legislati ~ on and water rights allocation to
reflect changing realities!

Consider this question now, while you are just at t he beginning of the manual and then
consider it again, having gone through all contents . Has the discussion gained
substance?

In order to frame such a water policy, a country must have a rough assessment
of its water resources, present and future requirements, water rights, and other
relevant factors. A well-conceived water policy facilitates the implementation of
water legislation and allows for unforeseen phenomena and necessary
adaptations.

Applying the concepts

Let us assume that you are a landowner in your country. One day you decide to
dig a well to pump ground water beneath your private property. Do you have the
right to ground water withdrawals? In other words, do you have a water (use)
right?

This question could be expanded to: Is there a right to water?

The broader question is: Who owns the water resources?

Even if the goal of the water policy is IWRM, it may not have considerable impact
if it is not translated into sound legislation, and within good institutional support.
In a nutshell, effective water resources management has to take into
consideration the three major components of water resources management:
policy, law and institutions.
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Box 3.3 Water law families

Over the last two thousand years, broadly speaking six different water related legal systems
(water law families) have developed: Roman, Islamic, Communist, Hindu, Civil and Common
laws.

Common law (judicial or court—-made law) entrusts the ownership of water in the community,
private water includes rain and groundwater. In Roman law, water resources were of three
kinds: water common to everybody, community and municipal water. Civil law legal systems
were influenced by Roman law. In Islamic law (Shari’a) running water was considered to be
the common entitlement. People had two water rights: the right of thirst and the right of
irrigation. In Communist law, water was owned by the State, except very limited types of
water. In Hindu/Buddhist law, private ownership of water could not exist.

The diffusion of these legal systems is encountered all over the world. However, there is still
an ambiguity between the rights of the people and the State ownership of water. Increasingly,
water is becoming public property (either owned by the State or held in trust for the public);
individuals can only claim user rights (separating land ownership and water use).

Source: Adapted from Gupta, J. and Leendertse, K. (2005).

Legislation ought to emphasise the principles and concepts in support of IWRM,
as we have seen them in chapters one and two: holistic management;
sustainability; equity: gender balance; economic value of water; and governance.
Of the same importance is that legislation is tuned with what we might refer to as
“technical” issues supporting IWRM, such as a river basin approach.

The appropriate institutional structure for a river management approach must
answer a set of questions: how should the water resources be developed by the
river basin organisation (commission, council, committee) Who does what for
whom, and to whom they are accountable?

3.3 Components of a national water legislation

Water legislation ought to be first simple and drafted in broad terms. Though
such legislation needs not to be immutable, it must be lasting and serve as a
basis for government intervention (regulations or other relevant instruments).

The national water legislation has to define the core issues starting with definition
of general provisions taking into account the use terms, and enforcement of the
water legislation. Ownership of water resources ought to be clarified and
environmental considerations must be tackled (i.e. minimum flow). Institutional
arrangements such as river basin committees, councils, commissions and
catchments management agencies need to be addressed. This should
incorporate powers, mandates and responsibilities as well as rights, obligations
and roles of stakeholders (i.e. water users associations, gender roles).
Regulatory approach, prioritisation of water allocation, determination of
framework for dispute resolution, well defined water infractions as well as
transitional and final provisions should be made.
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Box 3.4 Water policy translated into legislation: t he Brazilian experience

The case of Brazil illustrates the complexity and multi-dimension process towards
implementing IWRM. It is a good example showing the relationship between policy, laws and
institutions, and the fact that IWRM is a process.

In 1988, the Brazilian Federal Constitution set the framework for principles of the Brazilian
National Water Resources Policy, and the National Water Resources Management System -
SINGREH.®

Following the approval of the legislation State institutions such as the National Water Agency
(ANA) were created in 2000 and decentralization of the process started when the States®
approved also their policies and institutions based on the national legislation. The
decentralization was further developed until 2006 when most of the States had implemented
their institutional frameworks. It was also taking place in the creation of basin committees at
National and State levels, and when water user sectors such as energy and water and
sanitation developed their legislation taking into account the integrated water resources act.

The actual development scenario is based in the implementation of policy instruments such
as IWRM and water efficiency plans, water permits and economic mechanisms for the
sustainability of management, including payment for water use and services.

The Water Resource Policy Act of 1997 adopted most of 1992 Dublin Conference principles
and Agenda 21. It also defines the National Water Resources Plan as its main instrument.
There are three types of plans considered: National, State and Basin Plans. The first two are
strategic plans with principles and guidelines and the basin plans are more specific to the
basin and its developments and environmental conservation.

The National Water Resources Plan should develop a vision that would be compatible with
the implementation period of their programs and projects; they should take into account: the
current state of water resources; water uses and impacts; preservation and conservation of
the environment, among other issues regarding planning in the short, medium and long term.

The plan was built up as an ongoing process and as key tool for water management in order
to supply the National Water Resources System, with the adequate data, information and
strategic actions for water management in the actual and future country scenarios of
economic and social development.

Actions under the plan include: implementation of water governance, promotion of synergy
among water use sectors, strategic programs for capacity building and science and
technology, identifying main goals and programs to mitigation with economical and financial
support.

The Water Resource Plan was approved in 2006 after a process in which about 7,000
participants coming from 12 hydrographical regions which cover all the country, were
representing all groups of stakeholders.

Source: National Water Resources Policy of Brazil, Basic Legislation, Secretaria de Recursos Hidricos,
Ministério do Meio Ambiente, 2002.

® National system for water resource management
® Brazil is a federative country with 26 more or less autonomous States
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Box 3.5: Suggested core issues in a national water | egislation / Act

Introduction (Statement of motives, with a brief summary of the underlying water policy
principles and priorities)

Part I: GENERAL PROVISIONS

@) Definition of general terms used in the Act

(b) Authorities responsible for enforcement of the Act

Part Il OWNERSHIP OF WATER RESOURCES/CLASSIFICATION OF WATER
(@ Surface water (Public water, Community water, Private water)

(b) Groundwater (Public water, Community water, Private water)

Part [ll: CONSERVATION AND PROTECTION OF WATER RESOURCES

@) Ecosystem protection and environmental sustainability

(b) Minimum flow

Part IV: MANAGEMENT OF WATER RESOURCES

@) Institutional arrangements (river basin management, catchments management
agencies)

(b) Powers, mandates and responsibilities

(c) Rights, obligations and roles of the stakeholders (water users associations, gender
roles)

Part V: REGULATION OF WATER SERVICES

@) Water pricing, quality of service, industrial waste water, technical standards, etc.

(b) PPP, concession and privatisation (this is not part of a water law)

Part VI: WATER ALLOCATION

(@ Domestic water and right to water (the right(s) to water should be clarified in the
ownership section — | presume this section refers to water use rights?

(b) Agricultural, aquaculture, coastal management and industrial water

(c) Water permit, licence and authorisation

(d) Dam control

(e) Water trade/allocation/transfer

Part VII: DISPUTE SETTLEMENT

@) Courts and tribunals

(b) Arbitration and ADR techniques

Part VIII: INFRACTIONS TO WATER RESOURCES AND SANCTIONS

(@ Police powers of water services officers

(b) Procedure

(c) Penalties

Part IX: TRANSITIONAL AND FINAL PROVISIONS

@) Existing water rights and entitlements of indigenous people

(b) International cooperation on shared watercourses (rivers)

The water legislation should impart the proper guidance and provide a framework
to be subsequently developed by means of regulations or other relevant
instruments that can be modified and adapted to changing circumstances.

When drafting water legislation it is important to consider the following:

Comparison of the water legislation and national experiences of selected
countries has to be carried out before and during the drafting process.
Water legislation should be socially acceptable and administratively
feasible.

Water legislation needs to be flexible to adapt to changing circumstances
— environmental, social and other.

Relationship between land and water (quantity and quality) ought to be
reflected in water legislation.

Existing water rights and the entitlements of indigenous people ought to
be smoothly revisited and transitional provisions made.

National water legislation has to take into account International
Conventions.
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Box 3.6 The participatory appro ach: the process of preparing water legislation in South
Africa
The process of preparing a national water legislation requires an extensive participatory
approach from all societal layers. This would ensure citizens’ ownership of the legislation and
proper stakeholders” empowerment. This case study shows how it is possible to achieve a
participatory approach (involving users, planners and policy-makers at all levels) in the
process of preparing water legislation.
The South Africa’s National Water Act No. 36 (of 1998) is an example. It was promulgated in
August 1998. The challenges were the following (Stein, nd):

access to and distribution of water rights were determined, under the apartheid regime,

on racial basis;

inequitable distribution of access to healthy and affordable sanitation;

no account was taken of the right to water;

rain falls unevenly in both space and time, flooding and droughts;

ineffective and abusive uses of water;

ecological degradation and pollution of water;

constitutional imperatives of the new democracy; and

regional geopolitical conflict over access to water.
All layers of society had an opportunity to contribute to the drafting of the Water Bill. The
success of the Water Bill review process is attributed to the importance of strong political will.
In 1994, the Minister of Water Affairs and Forestry appointed an advisory team made up of
persons from different racial, political, gender and cultural backgrounds. Through the Minister
the team gave direction to a Drafting Team.
In March 1995, the review process started with a document entitled “You and Your Water
Rights”, published by the Department of Water Affairs and Forestry. The document sought to
assist the public in making meaningful contributions to policy development. It set out the main
principles and provisions of the then existing legal structure, and also contextualised these
against their origin and historical development. A comparison of the legal frameworks of
certain selected countries was also presented.
Arising from the call for a public response to this review, in April 1996 the “Fundamental
Principles and Objectives for a New Water Law in South Africa”, was published for comment.
These principles were designed to focus attention on the primary areas of water resources
management requiring urgent reform.
After undergoing a number of revisions following widespread formal consultative meetings;
these principles, once finalised, were approved by the Cabinet after a series of meetings and
processes.

3.4 Conclusion

This chapter has shown what reforms need to be carried out for successful IWRM
implementation. Water legislation is multi-layered; layers reflect different national
dynamics but with often similar influences.

Often good water legislation fails if it is not understood or accepted by politicians
or citizens. Institutional reform needs to be done with a participatory and
consultative approach, involving the formal and informal arrangements, to
develop understanding and ownership of the change process.

The main features for sound water legislation drafting could be summarized in
the following:

Provisions should be consistent, coherent and compliant with international
investment agreements (Protection of foreign investment);

Inclination to use terminology which has been tested in previous
controversies, and the desire to avoid uncertainty when more than one
water related legislation may be involved; and
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Legislation should be flexible, facilitating the reconciliation of competing
interests within a framework adaptable to changing circumstances —
economic, environmental, social and other.

IWRM implementation: some questions

Having gone through this chapter, you are now in place to consider the following
questions placed within the context of your countries, where IWRM needs to be
enforced and implemented:

3.5

Burchi, S. and D'Andrea, A.,
2003.

Which components should be considered while drafting IWRM-supporting
water legislation?

How shall responsibilities be divided among the different competent
authorities (concerning planning, monitoring, permitting)? And how shall a
coordination mechanism be determined among these authorities?

What type of monitoring system should be established by the law? Who
should be responsible for implementing this system? Are there
blockages?

Should the law develop an information system in order to facilitate the
coordination and exchange of information? And what type of information it
should cover? (Emphasis on the importance of an inventory for fresh
water bodies, their characteristics, ecological system, the impacts
generated by the human activities, analysis of the water use or future use)
How would you monitor the implementation of IWRM?

Suggested readings

Questions from the ground
Consider the following questions and review any

Preparing national local level experience from your country:

regulations for water resources
management, FAO Legislative
Study No. 80, Rome.

Salman M. A. Salman and
Siobhadn  Mclnerney-Lankford.
2004. The Human Right to
Water. Legal and Policy
Dimensions. The World Bank.
Washinton. DC, USA.

Salman M. A. Salman and
Siobhadn  Mclnerney-Lankford.
2006. Regulatory Frameworks

for Water Resources
Management. A comparative
study. The World Bank.

Washinton. DC, USA.

How complex is drafting a national water
legislation?

Can you identify priority capacity building
actions in this field to contribute to the legal
reform process for IWRM?

Where do you stand on the question of
dependence on central government versus
local autonomy?

How can water institutions be made efficient in
your country?

Is the River Basin approach applicable in your
country? (Technical vs. Legal)

Are the current legal and institutional
framework and setting conducive for IWRM
planning and implementation? How? And if not
why not?
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The goal of this chapter is to look at the availability of customary arrangements at
the community or local level (indigenous, ethnic groups, villagers) and their
contribution to enhance water resources management.

Having gone through this chapter, participants will be able:

To be cognisant of the importance of societal pluralism;
To indicate how a customary arrangement can be integrated if you want

to legally recognise it.

4.1 Introduction

The IWRM paradigm, which underpins current water reforms in many countries
relies mainly on the use of statutory arrangements (formal systems) to regulate
the use of water resources. However, several countries operate under a plural
societal system, where the diverse customary arrangements (informal systems)
are relied upon in the implementation of IWRM.

Think about it

How participatory can IWRM be when it depends on st atutory arrangement alone and

neglects customary arrangement which is relied upon

by some people at the community

or local level? What are the linkages between the s tatutory, customary arrangements and

This chapter starts with a
brief outline of societal
pluralism, the theoretical
framework on which the
discussion is based.
Section three then
describes the management
of water resources under
societal pluralism. Section
four illustrates the
customary water
arrangement which is used
in Aflaj (Sultanate of
Oman) and in the Water
Court (Spain).

A brief summary in section
five presents lessons learnt
from incorporating

IWRM?

Box 4.1: General customary arrangement and
customary water arrangement

General customary arrangement is used to refer to a set
of normally unwritten and flexible rules, or norms that
regulate a whole society. This arrangement tries to
respect traditions that have come down through the
generations. Originally a large part of laws of most
societies was derived from general customary
arrangements. Special customary arrangements,
however, are those rules of conduct which prevail in a
special place or among a special class of people in a
given country.

Customary water arrangements are a sub-category of
special customary arrangement. Most special customary
water arrangements entrust the ownership of water in
the community, and create “community rights” to water.
Those existent practices are generally non-formal rules.
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customary arrangement and in section six pros and cons of such approach will
be listed.

4.2  Societal pluralism: a theoretical framework

The conceptualisation of customary arrangements in Asia, Latin America and
Africa can be traced back to colonial policies. This concept was created by
colonial governments to refer to a sort of subordinate traditional arrangement.

While the colonial power envisioned a customary arrangement as a static system,
in practice, indigenous people, ethnic groups or villagers used it with great
freedom and flexibility. It was dynamic because it depended on the specific
circumstances that affected individuals. This made codification a challenging
task.

As it was noted by Meinzen-Dick and Pradhan (2001), policy makers are often
influenced by approaches which regard rights as unitary and fixed, rather than
diverse and changing. This is also the case in several countries, where the
government, prompted by increasing pressure on water resources, has been
busy trying to enact water legislation in order to manage water utilisation by
different users, i.e. to allocate water rights, legalise, grant, modify and control
water withdrawals; protect the existing water rights and take to court defaulters.

In spite of the government’s over-reliance on statutory arrangement for water
management, some studies have highlighted the crucial role played by both
“formal” and “informal” arrangements in norms, organisations and actual
practices in relation to land and water management.

The interplay between formal and informal arrangements is well captured by
Meinzen-Dick and Pradhan (2001), who have noted that many conceptions of
property rights have focused only on static statutory arrangement, ignoring other
multiple societal layers.

The article addresses the implications of “legal pluralism” for natural resource
management, noting that many concepts have ignored the co-existence and
interaction between “multiple legal orders”. Nevertheless, the concept of “legal
pluralism” is somehow confusing and misleading as long as customary
arrangement could not be
always qualified as “legal”

. . ; Box 4.2: Societal pluralism
(i.e., in accordance with

Societal pluralism does not refer only to the formal laws

law or pertaining to law). set out in statutes, but also to religious and customary
In this regard the concept arrangements. The latter that often predominates at the
of societal pluralism will local level, is somehow neglected in water sector reform

implemented under the banner of IWRM because of

be used, and it seems practical, legal, and political reasons.

fitting to remind that it is
one of the maxims of law
that definitions are
hazardous.

Several countries have a concurrent societal arrangement and hence land and
water resources are regulated by different pieces of institutions, including
statutory arrangement, customary arrangement of indigenous people, religious
arrangement, etc.
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Whenever there is water scarcity and competition between arrangements, the
typical reaction of indigenous, ethnic groups, villagers is: “Why is it that Roman
Law or the Napoleonic Code are thought as better adapted to our reality than our
own experience and age-long tradition?”

Important to consider is that societal pluralism can possibly provide developers
and international agencies with a tool for diagnosing and implementing sound
projects.

Societal pluralism is becoming recognised as a fundamental human right, the
right to be different (UN Declaration on Rights of Indigenous Peoples - GA/10612
- adopted on 13/09/2007, ILO Convention No. 169 adopted on 27/06/1989
concerning Indigenous and Tribal Peoples in Independent Countries, Andean
Community, Decisions 391 and 486). There is a growing rejection of the once-
prevailing premise that national unity has to emerge at the expense of
suppressing any heterogeneity.

Thus, beyond its analytical usefulness, societal pluralism can be used for
developing adequate water legislation.

Think about it

How can we achieve multi-cultural water arrangement ~ s? How can these work effectively
on the ground?

4.3  Managing water resources under societal plurali  sm

As already observed in Chapter 3, national water legislation was ascribed with a
centralising mission (one nation concept leads to one legal system for water).

But this equation of one nation/one legal system for water is not really descriptive
but rather a prescriptive set of assumptions about water legislation and society,
and patrticularly irrelevant in the context of the broader picture of legislation as a
social process (Ubi Societas, ibi Jus) — where there is a society, there is law).
Legislation is not above social dynamics. It is the social context that shapes and
conditions the role of legislation. Legislation and the social context in which it
operates must be inspected together.

Currently, some states are facing the challenge of overcoming the ideology of
water legal centralism. Most societies do not possess a single consistent “legal”
system for water, but as many such systems as there are functioning subgroups
(societal pluralism).

Societal levels and multiplicity of societal systems for water are used to depict
those intermediate organisations (i.e., tribe, family, lineages, associations). Each
one of these organisations exerts a degree of autonomy with respect to the most
inclusive legal system (state law) and, therefore, there is not one but several
sources and forms for regulating water.

The dilemma faced by those engaged in water management at local levels has
been how to reconcile the new institutions at the district, provincial, and central
government levels. They have to reconcile the roles of statutory and traditional
(indigenous) customary arrangements.
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A proposed irrigation scheme for instance, provides an interesting case in which
statutory and customary forces come into play. For the majority of the people in
the Rufiji Basin in Tanzania (Maganga, 2003), access to land and water for
irrigation is regulated according to customary arrangement. For example, on the
Usangu Plains there are many instances where villagers organise themselves
under an informal association, chama, in order to construct an irrigation system.
As noted in Odgaard and Maganga (1995), the construction of irrigation canals
and furrows was controlled by the chief, and, although a single individual could
tap a stream for his purpose without first consulting the chief, the latter could
prohibit the construction or use of any such canal or furrow. Once constructed,
the canal or furrow was the exclusive property of the people who constructed it
until they abandoned it, and then it reverts to the chief. Over time, this tribal
customary arrangement has undergone some changes.

There is a lot of resentment among villagers about attempts by the newly-created
Rufiji Water Board to assert
its authority regarding

water allocation in Usangu Box 4.3: How to address Rufiji River Basin

Plains, which is one of the challenges?

areas under its jurisdiction. In order to address the challenges of implementing
Concerned by the Board IWRM whilst taking appropriate account of customary

arrangement it is recommended to apply the principles

decision that all irrigation of demand driven management at the lowest

canals should be registered appropriate level.

and pay annually for water It is recommended to identify basin-wide priorities and
rights, the villagers found it functions to be performed by the basin authority, while
incomprehensible that now leaving management functions at lower levels, including:
they were being subjected Allocation: irrigation canals and furrows committees

or groups can allocate water, while communities
regulate access;

Access conflicts can be mediated by community

to the obligations of the
statutory arrangement.

Th?ir typical reac_tion was: elders as well as formal law courts;

this water was given to us Pollution can continue to be responsibility of the
free by God, and so far we central government, who has the laboratories to
have been using it freely... execute the function. However, this function can

also be performed by community by-laws which

Why are we forced to pay restrict cultivation close to streams in order to

for it now? (Maganga- reduce the risk of pollution;

2003). Environment protection: it is suggested that this
function can be done in cooperation between

This example shows that communities, ward, division and the District

marginalised communities Council.

are often the least well Source: Maganga, 2003

served by statutory

arrangement (water

legislation). A number of

recommendations are presented next, to overcome this and other challenges.

4.4  Case studies: customary arrangements for managi ng water
resources

In several countries access to land and water for irrigation is regulated according

to customary arrangements of which most are unwritten and somehow flexible.

The application of both customary and statutory arrangements to guide

management of water resources is the focus of both case studies.
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Think about it

What are the pros and cons of codifying or writing down customary arrangements? Why
is it a challenge to write down customary arrangeme nts?

Case study 1: Aflaj (Oman)

The Aflaj (sing. Falaj) or foggaras are considered as the main traditional
water systems in the Sultanate of Oman. It is estimated to be about 2,700
years old. In spite of the introduction of the underground and surface
wells, aflaj still play the main role in the irrigation of agricultural lands in
the Sultanate, and securing drinking water, animal watering and other
domestic purposes (ROSTAS/HYD/1/86).

The main structure of the Falaj consists of: the mother well that may reach
a depth of 65 to 200 feet, the main channel, and the access shafts that
are built every 50 to 60 m along the channel.

The Falaj is known as the Qanat in Iran. Comparable systems still exist in
many parts of the world, e.g. Afghanistan (Kariz), Algeria (Foggara),
Canary Islands (Galerias), China (Kanjing, Karez), Italy (Ingruttato), Japan
(Manibo, Mappo), Korea (Man-nan-po), Morocco (Khattara, Rhettara),
Yemen (Felled)).

Box 4.4: Falaj administration

The Wakeel is in charge of the overall administration of the Falaj (e.g. water
distribution, water rent, expenditure or Falaj budget, solving water disputes between
farmers, emergencies and other decision-making activities). In case of conflicts,
either the Wakeel or the owners can complain to the Sheikh. If the Sheikh cannot
solve the problem, the matter is raised to the governor (Walee) who transfers the
matter to ordinary courts applying Islamic law (Islam is the official source of law in
Oman). One of the Areefs arranges the time of Dawran (water circulation)
schedules among farmers or water shareholders. The Qabidh’s job is to control the
Falaj income (water shares, land, and/or crops). He is also the “Falaj book holder”,
he organizes water shareholders sale auctions along with an auctioneer (Dallal) -
employed by the Qabidh. The Beedars’ duties consist of channel and tunnel
cleaning, repair of minor collapses of rooting stones or walls. Generally, water rents
provide most of the Falaj income. Those revenues are deployed to operate, clean
maintain and strengthen the system, as well as to deal with emergencies like
flooding or drought.

Source: Majzoub, 2005

Each farmer has his own share of water depending on the size of his
farming land(s) and his contribution in the Falaj construction. Although
most Aflaj are fully owned by farmers, there are some owned, fully or
partially, by the government.

At the very top of the Falaj, where the Falaj canal is open, drinking water
may be drawn (called Sharia). After drinking facilities, bathing places for
men, then for women and children, water passes through the forts/castles
and mosques until it reaches the Mughisla for washing the dead. In every
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Falaj, these water shares are not owned by individuals but allocated for
the community.

After domestic use, Falaj is utilized first to irrigate permanent cultivated
lands (mostly date palms), then seasonal cultivated lands (called Awabi).
If drought occurs farmers reduce the area of seasonal crops.

In Falaj irrigation system, water is distributed on time basis. Only in few
cases is a volume basis used. The system of water distribution is
complex. But it is both fair and effective.

Typical large Falaj administration consists of a director (Wakeel) to
manage the Falaj organization system; two foremen (Areefs) to deal with
technical problems, one for underground services and the other for above
ground services; a treasurer (Qabidh or Amin Al Daftar) to regulate the
financial aspects, an auctioneer (Dallal) to help treasurer with water
shareholders sale, and daily laborers (Beedars). The head of the village
(Sheikh) assigns the Wakeel to his job after a recommendation from the
Falaj-owners. Selling water shares for one water circulation or one year is
carried in an open auction.

The government of Oman regularly takes steps to maintain and preserve
the Aflaj systems. The most recent law on conservation of water
resources was promulgated by the Royal Decree n29/ 2000 (15/04/2000),
which abrogated the Royal Decree n®82/88. Five mont hs later a by-law
(ministerial order) was issued to organise wells and Aflaj. Its chapter 5
regulates granting Aflaj permits (articles 29 and 30). This illustrates how
the formal arrangement is interacting with the customary arrangement.

Box 4.5: Why the Falaj system worked so well?

Water is considered as a source of life within the Omani society, and Aflaj
play a major role to sustain life. Therefore, respecting the Falaj organization
is a necessity to maintain and guard the main life source.

The Falaj system is managed and maintained by local communities through
a time-honoured administrative system embedded in a social structure
derived from interdependence and communal values. With the advent of
Islam, this hydro-political system became a social contract deeply rooted in
religious principles.
The system is based on the dominant sacrosanct religious obligation;
honour for ancestral traditions; tribal loyalty; and, basic human respect,
person to person, family to family, and family to community.

Source: Majzoub, 2005

Box 4.6: Water distribution

For Turia water distribution, a simple and efficient formula is applied: all
farmers watering from a channel are the common owners of the water
provided; and water is granted in proportion to the land owned. The aggregate
of all irrigated land, from the main canal via a system of smaller channels,
form what is known as an Association of Irrigators. In times of little flow, a
variable volumetric unit was invented, called “fila” which enabled a wise
distribution.

Source: Majzoub, 2005
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Case study 2: The Water Court (Spain)

The “Tribunal de las Aguas de la Vega de Valencia”, better known by its
shorter name of “Tribunal de las Aguas” (Water Court), is amongst the
oldest European informal water institutions. This Court is in charge of
preserving peace among farmers and ensuring a fair water distribution.

The Water Court revolves around the river Turia and its eight main canals.
On the right-hand bank five canals; on the left-hand bank three canals.

Box 4.7: Court organisation

We owe the organization of this water institution to Cordoba Caliphates (Abd EI-
Rahman Il and Al-Hakem I1). The Court is made up of the eight canal officials.
The reasons for accusations can be: water stealing in times of scarcity;
breakage of channels or walls; pouring too much water into neighbouring fields;
altering the watering turns; keeping irrigation ditches dirty, or watering without
asking for a turn.

The accused is summoned by the Channel Warden for the following Thursday. If
he does not appear he is summoned two more times, and if he fails to appear
the accusation is validated and he is sentenced. In order to guarantee maximum
impatrtiality, the Official for the canal to which the party belongs does not
intervene. Itis also a rule that if an accused belongs to a canal on the right bank
of the river, the sentence is passed by the Officials of the left, or vice versa. No
appeals can be made, and the sentence execution is secured by the sentence
Channel Official.

Source: Majzoub, 2005

The Canal Associations are governed by ancient Ordinances. Strict
observance of the rules is supervised by an Administration Board which is
renewed every 2 or 3 years. The head of this Board, called the Official, is
elected from all the members of the Irrigators’ Association, and must
directly farm his own land(s), of a size that must be enough to make him
live, and must have good reputation as an “honest man”. This Valencian
institution has survived centuries of political turmoil, and was improved
over time.

Box 4.8: What are the main features of the water co  urt?
Simplicity , because the Warden or injured party is present, along with the
accused, and both can put forward their case before the Official and bring
evidence and witnesses with no complicated protocols and legal formulae.
Verbal , because the whole trial, from the accusation, which is submitted by
the Warden or the accuser, up to the sentence, going through the enquiries
(made to clear up, explain or justify the facts with the intervention of the
President and officials who verbally question the parties), is oral.
Speedy, because it meets weekly, and deals with infringements committed
since the previous Thursday. Matters can only be postponed for at most 21
days, due to failure to appear by the accused.
Economic , because the trial does not involve any type of procedural cost,
Officials do not receive any salary or expenses. The accused has to pay the
travelling expenses of the Warden or Court bailiff. Compensatory damages
are not procedural expenses.

Source: Majzoub, 2005

Behind the Water Court features, lays a model of justice the Valencians
have always respected; it has never been necessary to resort to ordinary
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Spanish courts to have Court sentences implemented. This is another
example of how customary arrangement can interact with prevailing
Spanish legislation. This Spanish customary Water Court gave birth to
“statutory”/formal Water Courts in several developed countries.

What can we learn from above case studies?

The case studies focused on the complementarities between statutory (or formal)
and customary (or informal) arrangements in the processes of water resources
development, addressing water management problems, and resolving conflicts.

These case studies are by no means offered as a universal “tool-kit” or as ready-
made answers for all cases, but rather as a suggestion that it is always useful to
acknowledge other experiences. However, states can somehow benefit from this
“living” customary (or informal) arrangements crafted by tradition.

Water use remains influenced by customary (or informal) arrangements. These
customary arrangements appear very resilient in the area of water allocation. A
key issue is the extent to which these customary arrangements can be
incorporated in IWRM.

As it has already been noted, there is a lot of resentment among the people at
the community or local level about attempts by the national water legislation to
assert its authority regarding water allocation.

4.5 Pros and cons of recognising customary arrangem ents

Any water legislation should somehow address the issue of customary
arrangements which is relied upon by some people at the community or local
levels (indigenous, ethnic groups, villagers) and strike a national balance
between statutory and customary arrangements. The Dutch “waterschappen”, or
water boards, is an example of customary arrangement for water management
that has become, de facto, legislation.

Of course, where customary water arrangements are working well, and are
strongly supported by water users, then they should ideally form the basis of, or
at least be incorporated into, any revised national water legislation and both law
and policy makers need to be aware of this.

It would, however, be inappropriate to assume that customary water
arrangements work without problems. People at the community or local levels
have their own power dynamics, and are often divided by ethnic divides, clan
allegiances, by gender and by levels of wealth. Such divisions may filter through
into access to water and may perpetuate inequities at the community or local
level, e.g. they may perpetuate social, economic or gender patterns which may
suit some retrogressive elements (e.g. existing landowners) at the expense of
possible customary arrangements that need to be changed.

Potential difficulties in reconciling a customary system in place with the
development of a modern water legislation are more serious if customary water
arrangements apply in only part of a state (perhaps rural areas, or even just
some rural areas) or if the customary water arrangements no longer succeed in
managing the resource well (e.g. as a result of population growth, population
migration, increased population, urbanization).
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Think about it

Can every customary arrangement be incorporated int o IWRM related legislation? Are
there issues of scale?

Multiple forms of oral customary arrangements co-exist and sometimes may
conflict with recognised standards of human rights (individual rights vs.
community rights) and prevailing legislation.

Probable political manipulation could lead to some “undesired” consequences,
such as political unrest when legally recognising right of minority groups.

In addition to these broad ideas, there are problems with operating two parallel
arrangements (customary and statutory arrangements). There are thus often two
parallel water-management paradigms. Both may have their strengths and their
weaknesses. The two may, in some cases, be contradictory. For example,
customary water arrangements may entrench inequities in access to water, such
as inequities which relegate women to secondary legal status, while the statutory
paradigm may require gender equity. On the other hand, the statutory
arrangements may not support the needs of local communities. Statutory
arrangements may even, unintentionally, disadvantage the poor persons who do
not have the necessary access to formal systems to make them work to their
advantage.

Key message

The challenge is for governments to take the best of customary water
arrangements, the best of statutory water arrangements and to create, in the
interests of the poorest of their citizens, a water-management paradigm that is
located in the needs and culture of its societies.

One way forward would be to develop a methodology to operationalise this
challenge, possibly in the form of guidelines or a checklist that governments
could use to compile and assess the customary and statutory arrangements. This
challenge is an important issue to the discourse on IWRM.

IWRM implementation: some questions

Consider the following questions and review any community or local level
experience from your country:

Are the current customary arrangements conducive for IWRM planning
and implementation?

What are the reforms that need to be carried out if you want to legally
recognise customary arrangement?

What is the degree of implicit or explicit consensus regarding customary
arrangement?

What are the main constraints for establishing a participatory legislation
as part of WRM?

Who does what for whom in customary arrangement, and to whom they
are accountable?
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Would customary arrangement better fit the needs at the community
level?

What are the challenges of incorporating customary arrangement in the
implementation of IWRM?

Does national water legislation take appropriate account of customary
arrangement?

What are the main constraints for implementing customary arrangement
in IWRM?

4.6  Suggested Readings

Burchi, S. 2005. The interface between customary and statutory water rights — a
statutory perspective. International workshop on ‘African Water Laws: Plural
Legislative Frameworks for Rural Water Management in Africa’, 26-28 January
2005, Johannesburg, South Africa

IP Kyoto Water Declaration FINAL. 2003. Indigenous Peoples Kyoto Water
Declaration. Third World Water Forum, Kyoto, Japan . March 2003

WATER LAW AND INDIGENOUS RIGHTS -WALIR. 2002. Towards recognition
of indigenous water rights and management rules in national legislation.
Summary of the presentations at the public meeting (7 March 2002) on the
occasion of the International WALIR Seminar, 4-8 march 2002, Wageningen, The
Netherlands.
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The goal of this chapter is to review the role and relevance of international law in
promoting cooperative IWRM and preventing conflict over international shared
water resources.

Having gone through this chapter, participants will:

Understand how the international legal and institutional framework
interacts with law at the national level;

Understand the need to enhance cooperation regarding joint
management of shared water resources; and

Understand the importance and necessity of the international shared
water resources law for successful IWRM implementation.

51 Introduction

At the national level, legislation which is an important element within the enabling
environment for IWRM faces barriers. Often, the problem is not the lack of
adequate legislation, but rather inadequate implementation and enforcement,
usually resulting from lack of political will, insufficient institutional set-up, and
technical cooperation. Similar problems occur at the international level, where the
situation is even more complicated.

The transboundary IWRM is a complex process with political, managerial, and
technical dimensions. It involves conflicts of interest that must be mediated and,
obviously, effective water governance is crucial for its implementation.

This chapter begins with a general overview of international law. Sources of
international law are presented next, and this is followed by an outlook on the
international watercourse law, and selected key features of the 1997 UN
Convention on the Law of Non-Navigational Uses of International Watercourses
(1997 UN Convention). Facing on the ground application, the chapter continues
illustrating the interaction between international legal and institutional frameworks
at national level (international aspects of water management) and the Nile Basin
case study.

52 International law in context

International law is the set of principles and rules that states use to regulate
state-state relations. International legal rules are developed by consent among
states. What distinguishes international law from national law is that the former is
both created and enforced by states primarily in order to manage their relations in
various areas, while the domain of national law concerns matters that occur
within a state’s borders with the objective to manage relations between
stakeholders. International law, while inter-related with national law on which it
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depends for domestic implementation, operates as a separate system of law,
with its own distinct rules and mechanisms.

International law is mainly derived from express written agreements between
states, usually called treaties (either bilateral -i.e., have two states as Parties- or
multilateral -i.e., have more than two states as Parties-), as well as from other
sources such as the rules of customary -or unwritten- international law, general
principles of law, and other subsidiary sources. International custom is a legal
rule that has evolved from customary practice of states (diplomatic

correspondence,
statements of state’s
representatives in
international organizations
and conferences, to name
a few), usually in the
absence of formal
agreements. To become a
binding rule of customary
international law, there
must be a demonstrable
general, and widespread
state practice, which shows
that states believe they are
legally required to conform
to it in a particular topic.
However, international
custom by its nature is
imprecise and thus open to
conflicting interpretations.
General principles of law
are often applied, not only
in the absence of
conventional and
customary law, but also to
clarify and interpret law
when it is obscure,
ambiguous, or
controversial. These
principles do not have to
exist in the legal systems of
all nations. Although the
general principles referred
to are principles of national
law, this does not mean

Box 5.1 The “sources” of international law

Article 38 of the Statute of the International Court of
Justice (ICJ) provides:

“1. The Court, whose function is to decide in accordance

with international law such disputes as are submitted to

it, shall apply:

a) international conventions, whether general or
particular, establishing rules expressly recognised
by the contesting states;

b) international custom, as evidence of a general
practice accepted as law;

c) the general principles of law recognised by civilised
nations;

d) judicial decisions and the teachings of the most
highly qualified publicists of the various nations, as
subsidiary means for determination of rules of law.”

Article 38 classifies sources of international law as
primary (international treaties, international customary
law, and general principles of law) and subsidiary
(decisions of international courts and arbitral tribunals,
and legal doctrine).

Also, sources of international law are sometimes
characterized as “hard law” and “soft law”. Hard law
includes legally binding written agreements between
states, expected to make all efforts to comply with these
provisions. However, soft law refers to codes of conduct,
declarations, guidelines, recommendations or
resolutions -initiated or substantially influenced by
NGOs, international institutions like the World Bank, or
groupings of states like Organization for Economic
Cooperation and Development- that are not legally
binding. Soft law instruments or documents may lay the
foundation for later legally binding agreements.

Source: Adapted from Vinogradov, Wouters, and Jones, 2003

that national laws, as such, should necessarily be applied to international
disputes, but rather that the analysis of these national laws should lead to the
discovery of general principles recognized by civilized nations.

Definition of treaty

A treaty is “an international agreement concluded between states in
written form and governed by international law whether embodied in a
single instrument or in two or more related instruments and whatever its
particular designation” (1969 Vienna Convention on the Law of Treaties).
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5.3

If the agreement is between states, in written form, and is intended to be
legally binding and governed by international law, then it is a treaty.

The majority of treaties are between states. Some other entities such as
groupings of states, like the African Union or the United Nations, have the
legal personality which allows them to be “subjects” of international law. A
treaty can be concluded between a state and an international
organization, or between two or more international organizations, but not
between a state and a corporation.

Treaties affect only those countries that agree —in a variety of ways,
including: signature, exchange of instruments, ratification, acceptance or
approval, accession, or any other agreed means- to be legally bound by
the written agreement. Treaties may be known by other names, such as
accords, agreements, charters, conventions, covenants, pacts, protocols,
or statutes, but the
different names

Box 5.2: What is a watercourse?
have no legal

Article 2 of the 1997 UN Convention stipulates that:

significance. “For the purposes of the present Convention:

(&) « Watercourse » means a system of surface
The consequences waters and groundwaters constituting by virtue of
for international their physical relationship a unitary whole and
law breaking normally flowing into a common terminus;
states are dealt (b) «International watercourse » means a

watercourse, parts of which are situated in

with under the different States;

rules of _Sta_te (c) « Watercourse State » means a State Party to
responsibility. the present Convention in whose territory part of
Thus, where one an international watercourse is situated, or a Party
state has denied that is a regional economic integration

organization, in the territory of one or more of
whose Member States part of an international
watercourse is situated.

another state its
share of an
international
watercourse, the
former will be
liable to remedy
the wrongful act.

International watercourse law

Until recently, international law has largely focused on shared surface water.
Matters relating to shared aquifers have been relatively ignored. The international
law which regulates the rights and obligations of “riparian States” to “international
rivers” is international watercourse law (also known as international law of water
resources).

International watercourse law has evolved both through international treaties and
custom, and has been influenced by other sources: general principles of law,
judicial decisions, doctrine, resolutions and recommendations of international
organizations.

Treaties

Multilateral agreements usually establish a general legal and institutional
basis for cooperation for either a particular region (Central Asia, Southern
Africa, Europe), a river basin (Danube, Rhine), or part of one (Nile,
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Mekong). They may have a form of a “framework” treaty (1992 Helsinki
Convention). Or they may contain both general commitments and more
specific rules and standards.

There are a large number of multilateral —regional and basin-wide-
agreements, the most significant being the 1997 UN Convention. Among
the other important water treaties are: the Agreement on the Full
Utilization of the Nile Waters (8 November 1959), the Treaty on the River
Plata (23 April 1969), the Convention on the Protection and Use of
Transboundary Watercourses and International Lakes (1992 UN ECE
Helsinki Convention), the Agreement on Cooperation in the Area of Joint
Management, Utilization and Protection of Interstate Water Resources
(1992 Central Asian Water Agreement), the Convention on Cooperation
for the Protection and Sustainable Use of the Danube River (1994
Danube Convention), the Agreement on Cooperation for the Sustainable
Development of the Mekong River Basin (1995 Mekong Agreement), the
Convention on the Protection of the Rhine (1998 Rhine Convention), and
the Protocol on Shared Watercourse Systems in the Southern African
Development Community (1995 SADC Protocol), now superseded by the
Revised Protocol on the Shared Watercourses in the Southern African
Development Community (2000 SADC Revised Protocol).

More than 3600 international treaties, bilateral and multilateral, deal with
water-related issues. Water treaties may have a framework character
governing all transboundary waters, or deal with a specific international
watercourse or part of it; they may regulate a particular use, be project
specific or be concerned with watercourse protection and pollution control.

International Custom

If countries sharing international water resources are not parties to an
applicable treaty, their rights and obligations are governed by customary
international law’. As we will see, the basic principles of international
watercourse law -including, inter alia, the principal of equitable and
reasonable utilization- initially emerged and developed as rules of
customary law.

General Principles of Law

Two principles, highlighting the limitation of the rights of a state with
regard to an international watercourse, could be listed: abuse of rights
and good neighbourliness. The former principle is referred to when the
activity of a state causes harms to the territory of another state. It is based
on the Roman law maxim sic utere tuo ut alienum non laedas (use your
own [right] so as not to cause injury to another). Good neighbourliness
refers to good relationships between riparian states.

International judicial decisions

On a number of occasions international courts were asked to settle
disputes over transboundary waters between riparian states. The most
important include (not limited to) River Oder, River Meuse and River
Danube:

" Only a limited set of rules is accepted as customary international law. Treaty law has more detail and can
cover areas not necessarily yet accepted as customary international law
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Box 5.3 Important judicial decisions
River Oder

In the 1920s the Permanent Court of International Justice (PCIJ), a predecessor of the
International Court of Justice (ICJ), was called upon to resolve a dispute concerning
navigational rights on the tributaries of the River Oder, which had been “internationalized” for
the purpose of navigation after the First World War under the Treaty of Versailles. Although
the Court was not asked to deal with the non-navigational uses, it introduced in its decision a
relatively new notion: “the community of interest of riparian states”.

River Meuse

In the 1930s, the PCIJ was again involved in resolving a water dispute, this time between the
Netherlands and Belgium over the diversion of water from their transboundary Meuse river.
The impact of the Court’s decision on the evolution of water law was somewhat limited since
it focused primarily on the questions of application and interpretation of the existing bilateral
agreement, which established the regime governing diversions of water from the river.

River Danube

The most recent, and probably the most important, dispute over water brought before the ICJ
is the Gabcikovo-Nagymaros case (also known as the Danube river case), involving Hungary
and Czechoslovakia (at a later stage, Slovakia, as a successor state). The dispute arose over
the implementation of the bilateral treaty concluded in 1977 with a goal of constructing a
series of dams and barrages on a stretch of the river crossing the territories of the two states,
Hungary and Czechoslovakia. The project was conceived as a joint venture, with equal
participation in terms of investment and sharing of future benefits, for the purposes of
hydropower generation, and improving navigation and flood and ice control on the Danube
river. The range of legal issues that the Court had to address was unprecedentedly broad:
from the validity of international treaties, succession of states and international responsibility
to environmental protection, and the law of international watercourses. In essence, the Court
decided that both parties had acted unlawfully: Hungary by abandoning work on the project
and unilaterally terminating the bilateral agreement, Slovakia by responding to Hungary’s
actions through diverting for its use and benefit between 80 and 90 percent of the waters from
the part of the river that constituted the boundary between the two countries. The Court also
upheld the legal validity of the 1977 treaty, which allowed the parties to adjust the project in
order to address environmental concerns, and ruled that its purported termination by Hungary
was ineffective. The joint operational regime of the entire project would have to be reinstalled,
and the parties, unless they agreed otherwise, would have to compensate each other for the
harm caused by their unlawful acts.

Source: Vinogradov, Wouters, and Jones, 2003

The 1997 UN Convention has been recognized by the ICJ as an authoritative
statement of the fundamental principles of international watercourse law.

A number of arbitral awards, such as Lake Lanoux case, have also contributed to
the evolution of international law in this field. Others include, for example, the
Helmand river dispute between Persia and Afghanistan over the delimitation of
the boundary and the use of the river's waters, the San Juan River dispute
between Costa Rica and Nicaragua, and the Zarumilla river dispute between
Ecuador and Peru over the delimitation of their respective common boundaries.

Doctrine, resolutions and recommendations of intern ational
organizations

The main theories which have been asserted are three:

According to this theory each state, because of the absolute sovereignty it
exercises over its own territory, may use the waters of an international
watercourse within such territory as it pleases, without regard to the
damage which may be caused to other riparian states. This theory, which
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was originally asserted by the United States Attorney General Harmon in
a dispute over water rights between the United States (upstream state)
and Mexico (downstream state), has had little application in international
state practice. In fact, although it was also supported by India (another
upstream state) for a limited time, it was then rejected both by the United
States and by India, which have subsequently entered into agreements
with their respective co-riparian.

According to this theory, downstream states are entitled to the natural flow
of an international watercourse, unaltered in quantity and in quality by the
upper riparian. An interruption of this flow would entail a violation of the
territorial sovereignty of the lower riparian. This case, which represents a
downstream state’s version of the theory of absolute territorial
sovereignty, was not upheld.

Under this theory an
international watercourse constitutes a unitary whole, where the
sovereignty of a riparian state is limited by that of another riparian state. It
recognizes the existence of a new notion “the community of interest of
riparian states”, which since has influenced the evolution of international
watercourse law.

54 The 1997 UN Convention

The International Law Commission (ILC), the United Nations body responsible for
the “progressive development of international law and its codification”, was
established in 1947. The Commission included the topic "the law of the non-
navigational uses of international watercourses” in its program of work at its
twenty-third session (1971), in response to the recommendation of the U.N.
General Assembly in resolution 2669 (XXV) of December 8, 1970. After twenty-
three years of work, the Commission adopted the final text on the law of the non-
navigational uses of international watercourses and a “resolution on confined
transboundary ground water”.

The 1997 UN Convention was adopted by the United Nations General Assembly
on May 21, 1997. The vote was 103 in favour and 3 against (Burundi, China and
Turkey), with 27 abstentions. In the context of a convention on international
watercourses, 103 affirmative votes seem to constitute a strong endorsement.
The significant number of abstentions does not bode particularly well, but the fact
that only three states could bring themselves to vote against the resolution
indicates broad agreement in the international community on the general
principles governing the non-navigational uses of international uses of
international watercourses.
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Box 5.4 Articles’ outline of the 1997 UN Convention

Part |- Introduction

Art.1- Scope of the present convention

Art.2-Use of terms

Art.3-Watercourse agreements

Art.4-Parties to watercourse agreements

Part lI-General Principles

Art.5-Equitable and reasonable utilization and participation
Art.6-Factors relevant to equitable and reasonable utilization
Art.7-Obligation not to cause significant harm

Art.8-General obligation to cooperate

Art.9-Regular exchange of data and information
Art.10-Relationship between different kinds of uses

Part lll-Planned Measures

Art.11-Information concerning planned measures
Art.12-Notification concerning planned measures with possible adverse effects
Art.13-Period for reply to notification

Art.14-Obligations of the notifying State during the period for reply
Art.15-Reply to notification

Art.16-Absence of reply to notification

Art.17-Consultations and negotiations concerning planned measures
Art.18-Procedures in the absence of notification

Art.19-Urgent implementation of planned measures

Part IV-Protection, Preservation and Management
Art.20-Protection and preservation of ecosystems
Art.21-Prevention, reduction and control of pollution
Art.22-Introduction of alien or new species

Art.23-Protection and preservation of the Marine environment
Art.24-Management

Art.25-Regulation

Art.26-Installations

Part V-Harmful Conditions and Emergency Situations
Art.27-Prevention and mitigation of harmful conditions
Art.28-Emergency situations

Part VI-Miscellaneous Provisions

Art.29-International watercourses and installations in time of armed conflict
Art.30-Indirect procedures

Art.31-Data and information vital to national defense or security
Art.32-Non-discrimination

Art.33-Settlement of disputes

Part VlI-Final Clauses

Art.34-Signature

Art.35-Ratification, acceptance, approval or accession
Art.36-Entry into force

Art.37-Authentic texts

Annex Arbitration (containing fourteen articles, sets forth procedures to be used in the event

the parties to a dispute have agreed to submit it to arbitration)

The entry into force of the present Convention will certainly enhance its
authority®. But even if the Convention never enters into force, it marks a
significant step in the process of consolidation, creation, promotion and
implementation of international customary watercourse law. It seems fair to

8 35 ratifications are required. These have not been received yet.
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conclude that, even if the Convention never enters into force, States negotiating
future agreements will resort to its provisions as a starting point®.

The Convention is divided into seven parts containing thirty-seven articles. It can
be broken down to substantive rules, procedural rules, institutional mechanisms,
and dispute settlement.

Substantive rules normally

define those customary or

treaty rules that deal with Box 5.5 Overview of main substantive rules
the creation, definition, and 1. Obligation to prevent pollution
regulation of rights and Prevention of alien invasion

duties. The issue of “legal Protection of marine environment
entitlement” (or legal right to Obligation to cooperate

use the waters of an Transboundary environmental impact assessment
international watercourse) is (EIA)

the fundamental issue. It Precautionary principle

deals with the question Polluter-pays principle

“who has a right to use what Ecosystems approach o
water?” . Equitable and reasonable utilisation?

10. No Significant harm?

akrwn

© o N

The primary substantive

rules are found in Part Il

They include the governing rule of “equitable and reasonable utilization” (Article
5), and the obligation to take all measures necessary not to cause significant
harm (Article 7). How states are to determine what is equitable and reasonable is
explained in Article 6, which provides a non-exhaustive list of factors to be
considered in the determination of an equitable and reasonable use. The
convention imposes on the parties an obligation to “protect and preserve the
ecosystems” (Article 20) of international watercourses and to “prevent, reduce
and control the pollution of an international watercourse that may cause
significant harm to other watercourse states or to their environment, including
harm to human health or safety, to the use of the waters for any beneficial
purpose or the living resources of the watercourse” (Article 21).

The duty to cooperate

embodied in the convention Box 5.6 Overview of main procedural rules
serves as a bridge between Duty to notify

its substantive and Duty to share data

procedural rules. To Duty to negotiate

properly realize the rule of Duty to warn

equitable and reasonable Dispute settlement

utilization, certain

mechanisms of cooperation

are necessary, including the

prior notification of planned measures, the exchange of information,
consultations, and in certain instances negotiations.

a bk wbdpRE

What rules must watercourse states follow when they plan new works on
international waters? In Part Ill, the convention sets forth a number of procedural
rules to be followed by states when they seek to undertake new works. In the first
instance, states must on a regular basis exchange readily available data and

° The Revised SADC Protocol can be cited as an example here. The old Protocol was revised specifically to
bring it in line with the UN Convention and the latter's provisions have been used verbatim in almost all
instances.

40 Streams of Law



information on the condition of the watercourse, in particular that of a
hydrological, meteorological, hydrogeological, and ecological nature and related
to the water quality, as well as related forecasts (Article 9(1)). In the event of a
planned measure, states are required to “exchange information and consult each
other and, if necessary, negotiate on the possible effects of planned measures on
the condition of an international watercourse” (Article 11). For planned measures
involving works that could significantly affect other states, the procedural
requirements are more stringent. Part Il contains detailed procedures aimed at
determining whether or not a proposed measure should go forward. The notified
watercourse state has a fixed period within which to reply, informing its opinion
with respect to the proposed measure. Where no response is received, and the
notifying state is confident that its planned measure complies with the rule of
equitable and reasonable utilization, it can proceed. Where the notified state
objects to the planned measure, consultations are required, with a view to
seeking a solution that is equitable and reasonable.

Think about it

Do international water agreements adequately addres s today’s challenges of managing
international watercourses? Can you identify specif ic elements contained in various
agreements which prove to be adequate to address th  ese challenges?

However, no state has a
veto right over the
development activities of
another watercourse state.
Neither can planned

Box 5.7 Equitable and reasonable utilization
Article 5 states:

“1. Watercourse States shall in their respective
territories utilize an international watercourse in an

measures be implemented
without meeting notification
and, if necessary,
consultation requirements
established by the
procedural rules
(Vinogradov, Wouters, and
Jones, 2003).

Under the Convention,
states are encouraged to
create institutional
mechanisms, but not
obliged to do so (Article
24).

equitable and reasonable manner. In particular, an
international watercourse shall be used and
developed by watercourse States with a view to
attaining optimal and sustainable utilization thereof
and benefits therefrom, taking into account the
interests of the watercourse States concerned,
consistent with adequate protection of the
watercourse.

Watercourse States shall participate in the use,
development and protection of an international
watercourse in an equitable and reasonable
manner. Such participation includes both the right
to utilize the watercourse and the duty to cooperate
in the protection and development thereof, as
provided in the present Convention.”

Article 33 offers a range of

dispute resolution mechanisms. States are free to select the means through
which to settle their differences, including negotiation, good offices, mediation,
conciliation, joint watercourse institutions, and so forth. However, if these
attempts fail, any state can unilaterally invoke the compulsory fact-finding
procedure provided for under Article 33.
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5.5 Key features of international watercourse law (

Equitable

Utilization and No-Harm Rule)

The Convention represents
an attempt to strike a
balance between equitable
utilization and no-harm
rules.

Equitable does not mean
equal use. Rather, it means
that a large variety of
factors must be considered
in the allocation of water
entitlements.

How states are to
determine what is equitable
and reasonable is
explained in Article 6,
which provides a non-
exhaustive list of factors to

Box 5.8 Obligation not to cause significant harm

Article 7 set out an obligation on every watercourse
State, not to cause significant harm to another
watercourse state, by stating that:

“1. Watercourse State shall, in utilizing an international
watercourse in their territories, take all appropriate
measures to prevent the causing of significant harm
to other watercourse State.

2. Where significant harm nevertheless is caused to
another watercourse State, the State whose use
causes such harm shall, in the absence of
agreement to such use, take all appropriate
measures, having due regard for the provisions of
articles 5 and 6, in consultation with the affected
State, to eliminate or mitigate such harm and,
where appropriate, to discuss the question of
compensation”.

be considered in the determination of an equitable and reasonable use. These

factors cover two broad
categories: (i) scientific, and
(i) economic. An indication
of how these factors are to
be utilized is found in article
6(3), which directs that “the
weight to be given each
factor is to be determined
by its importance in
comparison with that of
other relevant factors. In
determining what is a
reasonable and equitable
use, all relevant factors are
to be considered together
and a conclusion reached
on the basis of the whole”.

Although progress has been
made; still, there seems to
be much to be done in
terms of finding a system of
priorities that takes into
account the conflicting
demands of countries (Art. 5
and 6 of the 1997 UN
Convention).
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Box 5.9 Factors of equitable and reasonable
utilization

The purpose of article 6 of the Convention is to set out
factors relevant of equitable and reasonable utilization.
Article 6 stipulates:

1. Utilization of an international watercourse in an
equitable and reasonable manner within the
meaning of article 5 requires taking into account all
relevant factors and circumstances, including:

a) Geographic, hydrographic, hydrological,
climatic, ecological and other factors of a
natural character;

b) The social and economic needs of the
watercourse States concerned;

c) The population dependent on the watercourse
in each watercourse State;

d) The effects of the use or uses of the
watercourse in one watercourse State on other
watercourse States;

e) Existing and potential uses of the watercourse;

f)  Conservation, protection, development and
economy of use of the water resources of the
watercourse and the costs of measures taken
to that effect;

g) The availability of alternatives, of comparable
value, to a particular planned or existing use.

2. In the application of article 5 or paragraph | of this
article, watercourse States concerned shall, when
the need arises, enter into consultations in a spirit
of cooperation.



5.6 International obligations and domestic/regional
implementation

With the rise and extension of international watercourse law, questions begin to
arise about the role played by international watercourse law within the domestic
legal order of a particular state and the relationship between international law and
domestic law.

Think about it

How can terms such as “significant harm” be defined and measured (Art. 7)?

Box 5.10 The Nile case study: Transforming conflict into cooperative agreement

The Nile is a vital resource for the ten countries sharing its basin (Burundi, the Democratic
Republic of the Congo, Egypt, Eritrea, Ethiopia, Kenya, Rwanda, Sudan, Tanzania, and
Uganda,), and it is especially important for the survival and development of Egypt and Sudan
(downstream states). Also, five of these ten countries are among the poorest in the world. Its
basin affects some 300 million people, of which 160 million are directly dependent on its
waters.

The numerous water related agreements which have been signed, mostly on a bilateral basis,
have been proved inadequate for creating an enabling environment and a cooperative
management structure with strong supporting pillars. The prolongation of the unstable and
risky status facilitated the occurrence of political tension and conflicts, especially during crisis
periods (flooding, water scarcity, pollution incidents).

With the Nile’s legal regime “remaining disputed” after African states independence, Nile
treaties were subject to different interpretations, varying according to the interests of the
riparian countries other than Egypt and Sudan (Agreement Between the Sudan and Egypt for
the full Utilization of the Nile Waters, November 8, 1959).

International watercourse management institutions were revitalized in the Nile Basin in 1993.
The Nile Basin Initiative (NBI) was subsequently launched in 1999. The NBI has evolved as a
transitional regional set-up pending the establishment of a permanent legal and institutional
framework agreement. Its policy guidelines include the principle of equitable use of the Nile,
sustainable development, and efficient water management.

After many attempts, the Nile River Basin Cooperative Framework Agreement, concluded at
the 15th ordinary Nile Council of Ministers responsible for Water Affairs (Nile-COM) held on
June 2007 in Entebbe (Uganda), marks certainly a “milestone” in strengthening Nile
cooperation.

The NBI promotes interest in inter-state cooperation and is attempting to clear the way for the
idea of optimum interdependence. To translate the NBI's shared vision into action, a Strategic
Action Program has been launched to identify and prepare cooperative projects in the Basin.
The program consists of two complementary sub-programs: i) Shared Vision Program —
Building a Foundation for Cooperative Action; and ii) Subsidiary Action Program — Seeking
Mutual Benefits and Investments on the Ground. The Nile basin countries share the same
interests and their desire is to move forward in the future with the same spirit, that of a “Nile
community”.

Source: Adapted from Majzoub, 2008

The ICJ, in the Applicability of the Obligation to Arbitrate case (1988), has
underlined “the fundamental principle of international law that international law
prevails over domestic law”. The general rule with regard to the position of
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domestic law within the international sphere is that a state which has breached
an international obligation cannot justify itself by referring to its domestic legal
order. States cannot put forward domestic rules as an excuse to evade
international responsibility.

States are, of course, under a general obligation to act in conformity with the
rules of international

watercourse law and will

bear responsibility for Box 5.11 Preventing water conflicts

breaches of it. whether The following measures could provide the guidance for
committed by’the watercourse states seeking to prevent water conflicts:

. . . awareness raising and capacity building;
legislative, executive or g pacity g

L9 dissemination of information;
judicial organs. Further, .

. . . integrated assessment/management;
international water treaties

. . multisectoral partnerships;
may impose requirements . . : .
. . . vested interest in cooperation and optimal
of domestic legislation interdependence.

upon states parties.

However, the supremacy

of international law over domestic law does not mean that the provisions of
domestic legislation are either irrelevant or unnecessary. On the contrary, the
role of domestic legal rules is vital to the working of the international legal order.
One of the ways that is possible to understand and discover a state’s legal
position on a variety of topics important to international watercourse law is by
examining domestic laws (water allocation—planning tools, licensing and control-
environmental flows, water quality—quality standards, environmental licenses,
and pollution control-EIA legislation).

Question from the ground
Consider the following questions and review any local experience from your country:
Is the watercourse approach applicable in your country?

Did the 1997 UN Convention influenced international water agreements or water
legislation in your country?

How can a system of priorities take into account the conflicting water demands of
states?

How can terms such as “a significant harm” be defined and measured?

What are the success criteria for a good international water agreement between two
or more states?

How can we reduce the risks of water-related conflicts?

Besides, within the same international watercourse, national interests usually
differ; thus states may develop diverging policies and plans which are not
compatible. This is the sovereignty dilemma: to what extent may watercourse
states develop and use watercourse found within their territories, and to what
extent do they have to consider interests of other watercourse states, and the
community of interest of the watercourse as a whole? One of the biggest
challenges in sharing international watercourses is to identify development
strategies whereby all watercourse states eventually benefit from an equitable
allocation of costs and benefits.
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Thus, equitable and mutually beneficial economic relations can bind states
together, creating conditions in which erstwhile antagonists recognise a shared
interest in the establishment and maintenance of a level of cooperation. In this
sense, economic ties provide a foundation for cooperation to arise through the
political process and later institutionalise the cooperation by providing states with
compelling reasons to avoid conflict.

57 Conclusion

This chapter has shown how the international legal and institutional framework
interacts with the ones at national level. There is a necessity for a cooperation
mechanism to achieve the optimum sustained yield of international watercourses.
Water professionals and managers must become involved in legal efforts
whenever water issues arise, both in domestic and international context. To meet
future challenges and avert water shortages, institutional and legislative
framework must emphasize a holistic and integrated approach to achieve
successful IWRM implementation.

A watercourse-wide agreement negotiated by all watercourse states is a
prerequisite to the watercourse-wide IWRM and good water governance of the
international watercourses. The 1997 UN Convention could provide the guidance
for watercourse states seeking to negotiate such an agreement in terms of
substantive rules, procedural rules, institutional mechanisms and dispute
settlement mechanisms.

A new way of thinking about transboundary water management must be
established in order to better achieve three key strategic objectives: efficiency,
equity, and environmental sustainability, in managing international watercourses,
through a rational, integrated and holistic approach.

IWRM implementation: some questions

Having gone through this chapter, you are now in place to consider the following
questions placed within the context of your countries, where IWRM needs to be
enforced and implemented:
What is the suitable geographic scale for effective IWRM? Is it the basin
unit or the watercourse?
Are the current water agreements conducive for I WRM? How? And if not,
why not?
Is there a participation principle recognised as a right in your country?
What kind of legal mechanisms exist to promote participation in your
country? What are the main constraints for establishing a participatory
approach as part of IWRM?
What are the challenges of incorporating substantive rules in the
implementation of IWRM?

5.8  Suggested readings
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The goal of this chapter is to introduce alternative dispute settlement approaches
that can be incorporated in IWRM policies and practices.

At the end of this session, participants will:

Understand that conflicts are an integral part of interaction, and do not
always need to be settled in a court;

Have a first view on two alternative conflict resolution approaches:
negotiation and mediation;

Recognise basic roles, responsibilities and key steps needed in conflict
resolution; and,

Understand enhanced basic communication skills for managing conflicts.

6.1 Introduction

IWRM is a challenge to conventional practices, attitudes, and professional
certainties. IWRM confronts sector interests and requires water to be managed in
a holistic way for the benefit of all. Nobody pretends that achieving the IWRM
challenge will be easy, but it is vital to face an increasing water crisis.

Implementing IWRM does not require the creation of new superstructures but it
does demand that people change their working practices and consider a broader
context for their actions, realising that these do not occur independently from the
actions of others. IWRM also seeks the introduction of decentralised dimensions
in the ways in which water is managed, placing emphasis on participation of the
various stakeholders and on decision making at the lowest possible level.

For the objectives of this

chapter, the understanding

is that decisions to build Box 6.1 Implementing IWRM requires a negotiating
. approach as people need to:

processes oriented towards

Change their working attitudes;
IWRM must be based on g g . .
.. . . consider a broader scheme and realise that their
negotlatlons, resultlng In

actions do not occur independently from the actions

collectively assumed of others (including competing uses for water);
agreements. A negotiating accept decentralised democratic practices;
approach may enable the accept participation.

development from a sector IWRM requires two huge shifts:

vision towards an Sector vision —p integrated vision
integrated vision, or from a Top-down =~ — balance or agreements
top-down approach to a between sectors.

bottom-up balance of
agreements between
sectors.
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6.2 Implicit and explicit agreements, assumptions a  nd problems in
the water management framework

Water resources management practices are based on negotiations from a series
of collectively assumed agreements:

Water resources policies (legal, institutional frameworks);

Water resources planning (access to information, “decision making
supporting tools”, balance of opinions: experts + stakeholders);
Intervention processes (infrastructure projects);

Resolution of water conflicts (coordination);

In some occasions, these agreements (and others) are available in the form of
explicit documents; in other cases, these are implicit assumptions. For
implementing IWRM, the case is far more complex as IWRM principles and tools
are filled with assumptions about the way societies and individuals behave:

Inter-dependence of different actors in the water sector.

Identification of common problems (as opposed to private or sectoral).
Willingness to talk and learn.

Search for sustainable solutions (as opposed to occasional).

Multiple voices and responsibilities.

aOrwNE

As soon as we are aware of these assumptions, we may discover some of the
associated problems in practice:

Capture of negotiation space by the powerful (political and economical).
The lack of participation from the very rich and the very poor.

Forced exclusions (some groups are left out of the discussion).

Self exclusions (there are better things to do).

Non-negotiable situations.

Hidden agendas.

oghwnE

Think about it

IWRM requires an integrated perception by the whole society: is this possible?

6.3 IWRM and Conflict Management
According to the UN World

Water Development Report Box 6.2. Conflict:

(2006), ‘Humanity has Conflict is present when two or more parties perceive
embarked on a huge global that their interests are incompatible, express hostile
ecological engineering attitudes or pursue their interests through actions that

damage the other parties. Interests can differ over:

Access to and distribution of resources (e.g.
Territory, money, energy sources, food);

Control of power and participation in political

project, with little or no
preconception, or indeed
full present knowledge, of

the consequences. In the decision-making:

water sector, securing Identity (cultural, social and political communities);
reliable and secure water and

supplies for health and Status, particularly those embodied in systems of

government, religion, or ideology’ (Schmid, 1998).
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food, the needs of industrial and energy production processes, and the
development of rights markets for both land and water have hugely changed the
natural order of many rivers worldwide’.

The need for change is undeniable. With change comes challenge and with
challenge comes threats as well as opportunities. There are threats to people’'s
power and position and threats to their sense of themselves as professionals.
IWRM requires that platforms be developed to allow very different stakeholders,
often with apparently irreconcilable differences to somehow work together.

As the Global Water Partnership (GWP, 2000) defines IWRM as a challenge to
conventional practices, attitudes and professional certainties. It confronts
entrenched sectoral interests and requires that the water resource is managed
holistically for the benefits of all. No one pretends that meeting the IWRM
challenge will be easy but it is vital that a start is made now to avert the
burgeoning crisis.

While conflict may be difficult, it is by no means necessarily a destructive
process. Conflict has a positive role to play if only we have the necessary skills to
create the synergy for the well being of all the contending parties. There are no
particular tailored techniques, both formal and informal, to manage conflicts
although the techniques are based on intuition, logics & commutation arts.

6.4  Dispute resolution: map of status, roles & resp  onsibilities

In any conflict it is important to address the following issues as part of the
process of understanding the situation and deciding the best dispute approach:

Box 6.3. Questions for conflict mapping

Source: LA-WETnet, CentroAgua (2005)

Finding answers to the questions above is not as easy and straightforward as
one would wish. In the framework of IWRM, identifying the interested parties is
key. If one approaches a conflict with a sectorally based mindset, then the
chances to start with the wrong foot are high. Likewise, the technical aspects as

Streams of Law 49



well as the legal and institutional contexts require multidimensional focus when
approached from an IWRM solving perspective. Various skills and disciplines
may be usually needed for a deep understanding and case diagnosis.
Understanding the conflict themes requires having identified needs, interests and
positions. The process of understanding the situation is already part of the
process of solving it.

Onion Tool

Source: Cap-Net (2008)

It is also key to have a clear understanding of the different roles and
responsibilities of all who are and will be involved in the dispute resolution
process:

Box 6.4. Roles and responsibilities

Source: LA-WETnet, CentroAgua (2005)
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6.5 Alternative Dispute Resolution (ADR)

To overcome the limitations of litigation (e.g. high costs, long time process, often
leading to win all or lose all outcomes), alternative dispute resolution (ADR)
techniques are frequently applied in many jurisdictions successfully. ADR
techniques, with their emphasis on consensus seeking outcomes, resonate with
many traditional societies. We shall have a quick review of those techniques.

Negotiation

Negotiation is a process where the parties to the dispute meet to reach a
mutually acceptable solution. There is no facilitation or mediation by a
third party: each party represents its own interest. Large disputes over
public policy are increasingly being settled using processes based on
mediation and negotiation, commonly referred to as negotiated rule
making or regulatory negotiation. Representatives of interested parties
are invited to participate in negotiations to agree on new rules governing
issues such as industrial safety standards and environmental pollution
from waste sites.

Facilitation

Facilitation is a process in which an impartial individual participates in the
design and conduct of problem-solving meetings to help the parties jointly
diagnose, create and implement jointly owned solutions. This process is
often used in situations involving multiple parties, issues and
stakeholders, and where issues are unclear. Facilitators create the
conditions where everybody is able to speak freely but they are not
expected to volunteer their own ideas or participate actively in moving the
parties towards agreement. Facilitation may be the first step in identifying
a dispute resolution process.

The facilitator:

Assists in meeting design.

Helps keep meeting on track.

Clarifies and accepts communication from parties to the
negotiation.

Accepts and acknowledges feelings.

Frames a problem in a constructive way.

Suggests procedures for achieving agreement.

Summarizes and clarifies direction.

Engages in consensus-testing at appropriate points.

A good facilitator also will not judge or criticize; push his/her own ideas;
make significant procedural decisions without consultation; or take up the
group’s time with lengthy comments.

Mediation

Mediation is a process of settling conflict in which an outside party
oversees the negotiation between the two disputing parties. The parties
choose an acceptable mediator to guide them in designing a process and
reaching an agreement on mutually acceptable solutions. The mediator
tries to create a safe environment for parties to share information, address
underlying problems and vent emotions. It is more formal than facilitation
and parties often share the costs of mediation. It is useful when the
parties have reached an impasse.
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Mediation is flexible, informal, confidential and non-binding. The mediator
has no direct interest in the conflict and its outcome. The mediator has
no power to render decisions. The mediator looks for alternatives based
on the facts and merits of the case.

An effective mediator will have most of the following characteristics:

Ability to create trust;

Ability to define issues at the heart of the dispute;
Patience, endurance, perseverance;

Thoughtfulness, empathy, flexibility;

Common sense, rationality;

Often a likeable personality;

Accurately perceived as having much experience; and

Neutrality, impatrtiality, problem-solving skills, creativity, reflexivity.

Mediation and facilitation
styles can vary from active
and intervening to rather
passive. In any event, to be
effective a mediator must: i)
be willing and able to call
on expert knowledge and/or
use decision-support tools;
i) meet with aggrieved
parties jointly and
separately; and iii) elicit
ideas from both sides. The
effective mediator focuses
on the future without
forgetting the past.

Arbitration

Arbitration is usually used
as a less formal alternative
to litigation. It is a process
in which a neutral outside
party or a panel meets with
the parties in a dispute,
hears presentations from
each side and makes an

Box 6.5. Preventing conflict before conflict
begins: Consensus Building /Stakeholder
Approach

It is generally recognised among water experts
that stakeholder participation is key to
sustainable resource use and management.
Conflict resolution techniques are generally
employed once a dispute has already arisen.
However, anticipating the forms of future conflict
is an important element of conflict resolution
itself. In the context of a river basin, where
disputes arise from time to time, it is useful to
give a home to these issues through the
creation of a setting where stakeholders can
regularly meet and communicate with each
other regarding interests, needs and positions.
While there are no uniform methodologies for
undertaking the process, the important thing is
to create an enabling environment whereby the
stakeholders are able to actively participate in
the policy dialogues and subsequent planning
and design process.

award. Such a decision may be binding or not according to agreements
reached between the parties prior to formal commencement of hearings.
The parties choose the arbitrator through consensus and may set the
rules that govern the process.

Arbitration is often used in the business world and in cases where parties
desire a quick solution to their problems.

Communication skills as dispute facilitators

Negotiation is a process of communicating back and forth for the purpose of
reaching a joint decision. There are three typical problems with achieving
effective communication.
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First, parties to a dispute may not be talking to each other, and are unwilling to do
so. Second, even if they are talking to each other, they may not be hearing what
each is trying to communicate to the other, possibly because they have already
made up their minds about each other and each other’s intentions. Third, even
where there is relative harmony between parties, a dispute may arise and be
difficult to resolve because there is a general misunderstanding, for example
about one party’s motives for an action.

An effective communicator is an active listener. She/he is not simply ‘waiting to
talk’, but engaged with what the other party is saying. In some cultures this is
difficult to demonstrate — for example where eye contact is regarded as
aggressive and/or impolite; or where speaking frankly and/or contradicting the
other party to the dispute is regarded as rude behaviour. Nevertheless, an
effective communicator speaks clearly and precisely. She/he also demonstrates
understanding and strives for clarity of perception

An effective communicator constantly reframes his/her and the other party’s
positions in an effort to maximize the options for arriving at win-win outcomes.
She/he also uses open-ended questions that provide space for elaboration and
digression, but will use direct questions such as ‘Why is this important to you?’
when trying to uncover the interests and needs that underlie a stated position.

Importantly, the effective communicator separates the person from the problem.
Among other things, the mediator/facilitator is looking to uncover interests among
the parties that may in fact be compatible. Interests, once revealed, can be mixed
(the parties share some interests, but differ fundamentally elsewhere), mutually
exclusive, or compatible. It is the latter sort of interest that we wish to reveal and
upon which to build. For instance, where actors may be caught up in a ‘dam/no
dam’ positional argument, the underlying shared interest may in fact be having a
predictable water supply for food production.

6.7 Requirements for successful conflict resolution

The techniques discussed above need to fulfil certain conditions for successful
outcomes. Some of these are:

Willingness to patrticipate

The participants must be free to decide when to participate and when to
withdraw from a conflict resolution process should that be necessary.
They should set the agenda and decide on the method to be followed in
the process. It is, however, impossible even to agree to discuss a problem
if either of the parties holds a deeply entrenched position or system of
values.

Opportunity for mutual gain

Linked to the above is the requirement of opportunity of mutual gain. The
key to success of conflict resolution is the probability that the contending
parties will be better off through cooperative action. If one or both believe
that they can achieve a better outcome through unilateral action, they will
not be willing to participate in the process.

Opportunity for participation
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For successful conflict resolution, all interested parties must have the
opportunity to participate in the process. Exclusion of an interested party
is not only unfair but also risky for the reason that such party may obstruct
the implementation of the outcome by legal or extra-legal means.

Identification of interests

It is important, in working towards consensus, to identify interests rather
than positions. Conflicting parties often engage in positional bargaining
without listening to the interests of the other parties. This creates
confrontation and a barrier to consensus.

Developing options

An important part of a conflict resolution process is the neutral
development of possible solutions and options. An impartial third party
can be a great asset to the process as it can put forward ideas and
suggestions from a neutral perspective.

Carrying out an agreement

Not only must the issue be capable of resolution through the participatory
process but the parties themselves must also be capable of entering into
and carrying out an agreement.

6.8 Conclusion

IWRM provides a solid framework for water use that is ecologically sustainable,
socially equitable, and economically efficient. Today more than 154 countries
around the world are in the process of reforming their water use and
management practices in line with IWRM principles. The primary challenge is to
turn the inevitable conflicts that will arise into productive, win-win, mutually
beneficial outcomes that will lead to long-term gains (Cap-Net: 2008).

Water managers working towards IWRM must be realistic about the complexity of
the process and the existence of potential and current conflicts. The legal
framework has a high relevance in this field. Ideally it should facilitate the
process, but it is also known to cause conflicts, owing to unattended matters and
the room left for interpretation of the law. The “integrated” approach then calls for
specific skills for dispute settlement.

IWRM implementation: some questions

Consider any given conflict which you know from your country or region and go
through the following questions to analyze this conflict:

To what extent is there conflict?

How long has there been conflict?

How did the conflict start?

What is the underlying root cause?

What is the conflict all about?

Who are the people causing the conflict?

Who are the people involved in the conflict?

How far did you go in trying to resolve the problem?
Was there any consultation?

Who should we involve in resolving the problem?
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To what extent should these issues be resolved?

What are the lines of formal authority?

Have the authorities helped or hindered the process?

What right do you have to use the resource?

Have there been other such conflicts?

When there are such conflicts, who do you turn to, to resolve them?

Source: Cap-Net (2008).

6.9  Suggested readings

Sergei Vinogradov, Patricia Wouters, and Patricia Jones. Transforming Potential
Conflict Into Cooperation Potential: The Role Of International Water Law.
UNESCO-Green Cross International project entitled “From Potential Conflict to
Cooperation Potential (PCCP): Water for Peace”. UNESCO, Paris, France.

Nandalal, K. D. W.; Slobodan P. Simonovic. State-of-the-Art Report on Systems
Analysis Methods for Resolution of Conflicts in Water Resources Management.
UNESCO-Green Cross International project entitled “From Potential Conflict to
Cooperation Potential (PCCP): Water for Peace”. UNESCO, Paris, France.
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The goal of this chapter is to introduce the relation between law and the role of
governance and institutions towards implementation of IWRM

At the end of this session, participants will be able to:

Know what are elements of effective governance for IWRM,;

Understand the role of governance and institutions in the implementation
of IWRM,;

Understand the relationship between law, governance and institutions for
IWRM.

7.1 Introduction

This chapter presents the concept of water governance and its role in the
implementation of IWRM. The issues raised in this chapter include the core
elements for good water governance as well as the important issues for
consideration when developing an institutional framework. Lessons learned from
examples drawn from different parts of the world are showcased in order to
illustrate practical issues around the concept of water governance.

According to UNDP, water governance refers to the broad range of political,
social, environmental, economic and administrative systems that are in place to
regulate the development and management of water resources and provision of
water services at different levels of society (UNDP, 2005).

Laws and institutions at different water management levels are an essential part
of the governance framework. Laws define rights, roles and responsibilities at
various levels - between sovereign states, between individuals and states as well
as between different individuals. Laws transform policies into enforceable
systems of rights and duties. In order for laws to be implemented and enforced,
institutions are necessary. Only where an effective legal framework is
implemented and enforced by effectively functioning institutions, the two
components can make a meaningful contribution to IWRM.

Water management decisions are made within the governance systems across
different levels, international, national and local. Effective implementation of
IWRM needs to consider and take place at these various levels. A thorough
understanding of the intertwined nature of law and institutions as well as their
roles and functions in IWRM is therefore essential for water managers and
stakeholders alike. The role of effective water governance in implementation of
IWRM is to provide an enabling environment for among others, decision making,
control and regulation as well as conflict resolution.
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7.2  Water management on the ground: dimensions of w  ater
governance
As IWRM was firmly established as the new paradigm to deal with water

challenges, the approach to “governance” issues became more and more
relevant. In part, this is

because the move towards Box 7.1: Four dimensions of water governance
IWRM is a shift from water The social dimension points to the equitable use of
development to water resources. Apart from being unevenly distributed
governance and it means in time and space, water is also unevenly distributed

among various socio-economic strata of society in both
rural and urban settlements.

The economic dimension draws attention to the efficient

recognition of the fact that
there are many competing

interests in how water is use of water resources and the role of water in overall
being used and allocated economic growth.

(Gupta, J.; Leendertse, K.: The political empowerment dimension points at granting
2005). IWRM also water stakeholders and citizens at large equal

democratic opportunities to influence and monitor

considers other political processes and outcomes. At both national and

man_a_gement aspects as international levels, marginalized citizens, such as
participation, customary indigenous people, women, slum dwellers, etc., are
practices, and many rarely recognized as legitimate stakeholders in water
aspects related to culture. related decision-making, and typically lack voices,

institutions and capacities for promoting their water
interests to the outside world.

The breakdown of the The environmental sustainability dimension shows that

concept was summarised improved governance allows for enhanced sustainable
into four dimensions: use of water resources and ecosystem integrity.
social, economic, p0|itica| Source: UN World Water Development Report 2006

and environmental, shown

in box 7.1'°.

7.3  Principles of effective water governance

This section discusses some of the core elements essential for effective water
governance at any given scale.

Transparency

Transparency comprises all means of facilitating citizens’ access to
information and their understanding of decision-making mechanisms.
Public sector transparency begins with the clear application of standards
and access to information (UNDP, 2004). Guaranteeing transparency,
integrity and accountability in IWRM is fundamental to creating a peaceful
and secure management structure for its implementation.

Accountability

Good governance and sound institutions play a huge role in promotion of
accountability. Accountability is about being answerable for one’s actions.
It requires the ability of citizens, civil society organisations and the private
sector to scrutinise leaders, public institutions and governments and hold
them accountable to their actions (DFID, 2006). Accountable institutional
frameworks are required to meet the multifaceted challenges of

' We have seen in Chapter one another definition of water governance: “Governance implies the capacity to
both generate and implement appropriate policies. These capacities are the result of having established
consensus, having devised coherent management systems (regimes based on institutions, laws, cultural
factors, knowledge and practices), as well as adequate administration of the systems (based on social
participation and acceptance), and capacity building” (Pefia, H.; Solanes, M.: 2003). Both definitions are
compatible and complementary to present this broad concept which intends to reflect the dynamic, multi-level
process of water management.
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sustainable water management and implementation of IWRM. The
example from Porto Alegre, Brazil in Box 7.4 demonstrates accountability
in water service delivery.

Case study: Porto Alegre, Brazil

Porto Alegre, the capital of the state of Rio Grande do Sul in Brazil, has
one of the lowest infant mortality rates in the country (14 deaths per 1,000
live births in a country where the national average is 65) and a human
development index comparable to that in rich countries. Effective
municipal governance in water supply and sanitation has played a big part
in this success story.

Municipal water providers have achieved universal access to water.
Prices for water—$0.30 a litre—are among the lowest in the country.
Efficiency indicators are similar to those in the world's best performing
private companies. The ratio of employees to household connections, one
widely used efficiency indicator, is 3:1,000. That ratio is 20 for Delhi and 5
for private companies in Manila. The operating conditions of the Municipal
Department of Water and Sewerage wholly owned by the municipality of
Porto Alegre, help to explain the success:

A separate legal entity, it enjoys operational and financial autonomy.
Ring-fenced, it receives no subsidies and is financially self-reliant.
Financially independent, it can borrow for investment without
municipal support.

The operating
mandate combines
social and
commercial
objectives. The
utility pursues a no-
dividend policy: all
profits are
reinvested into the
system. Its tax
exemption allows it
to keep water rates
low. And it is
required to invest at
least a quarter of its
annual revenue in
water infrastructure.

Source: UNDP 2006 (from Viero 2003 and Maltz 2005)

Consequently, lack of transparency, integrity
and accountability opens a door for corruption
and hampers the attainment of IWRM goals.
Moreover, lack of transparency and
accountability questions the legitimacy of the
decisions and governing bodies alike.
Corruption undermines efforts of countries to

Box 7.2 Corruption threatens development &
sustainability.

Corruption in the water sector is one root cause and
catalyst for the water crisis that threatens billions of lives
and exacerbates environmental degradation. Its impact
in water management is a fundamental governance
problem, yet it is not sufficiently addressed in the many
global policy initiatives for environmental sustainability,
development, food and energy security

When corruption occurs, the cost of connecting a
household to a water network increases up to 30 %,
raising the price tag for achieving the Millennium
Development Goals for water sanitation by a staggering
US$ 48 Billion. Corruption in water resources
management undermines the sustainability of water
supplies, and fuels inequitable water sharing which can
incite water political conflict and fosters the degradation
of vital ecosystems

Question from the ground

Can you identify
examples where lack of
transparency, integrity
and accountability has
hampered
implementation of
IWRM principles?
What causes
accountability failure in
water governance?
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smoothly implement the principles of IWRM, work towards achieving the
Millennium Development Goals (MDGs) and fuels increase in poverty
levels.

In an effort to combat corruption and promote good governance the 2008
Global Corruption report (Transparency International, 2008) provides the
following key recommendations:

Establish transparency and participating approaches as guiding
principles for all aspects of water governance

Strengthen regulatory oversight

Ensure fair competition and accountable implementation of water
projects

Participation

IWRM can only be successful, if all stakeholders can become
meaningfully involved, including marginalised and resource poor groups.
In order to promote responsible water governance, governments must
support the participation of all stakeholders. These groups are often
excluded if there are no legal requirements to engage them in the
management process. The legislation needs not only to grant to
communities and other stakeholders a right to become involved in the
water management process, but to encourage statutory institutions to
provide them with incentives to participate and access to information for a
deep understanding of the situation.

Meaningful participation for all stakeholders can be realised through legal
recognition of stakeholders at all levels. In Ghana, the key strategy at the
national level is to secure good relationships among stakeholders and to
work in a participatory manner, involving all stakeholders including the
local communities at the basin level (Opoku-Ankomah et al, 2006). At the
national level, the institutions are entrusted with policy formulation and
national development planning as well as water resources planning. The
other stakeholders are grouped into resources planning, water users,
regulatory agencies and citizens representation. The institutional structure
presented above shows a clear recognition and incorporation of the role
of NGOs (recognising the importance of non governmental groups, and
major development issues as poverty alleviation); women’s representative
(clearly incorporating gender balance and a gender perspective approach
to IWRM); and the chiefs representative (recognising and incorporating
customary practices and their value for water users and water
governance).
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National Institutional Structure for Water Resources Management - Ghana

Source: Opoku-Ankomah et al (2006)

Meaningful participation can also be attained through ensuring that
policies and actions are coherent and integrated. This may require a
multi-sectoral strategy with a high level of buy-in from relevant
stakeholders. The particular objective should be to design effective
intervention strategies and policies that would improve well-being of
people and ecosystems. Coherence requires political leadership and a
strong responsibility on the part of institutions at different levels to ensure
a consistent approach within a complex system.

Integration of governance institutions at all levels and spheres is an
integral part of good water governance. Integration is used here to refer to
coordination and collaboration between governance institutions.
Horizontal integration refers to the process of aligning plans and
programmes of different sections in relation to water issues. This involves
streamlining IWRM principles across all ministries and departments and to
ensure that it is factored into all areas of planning. Vertical integration
refers to coordination and collaboration between different levels/spheres
of government. This is important for aligning strategies, plans and policies
with available water resources demand and for sound economic
development (ICLEI, 2007).

In South Africa, national government departments (in South Africa a
department is what in other countries is called a Ministry) have developed
national strategies for different sectors. These sector strategies form the
basis for the government's policy implementation. Hence, the sector
strategies need to be aligned in order to ensure efficient implementation
across sectors. The sector strategy for the water sector is the National
Water Resources Strategy (NWRS), which thus forms an important
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component of the national planning framework. Box 7.8 below shows the
many interactions which are foreseen and required by the South African
National Water Act.

Box 7.3: Institutional interfaces between different spheres of governance in South
Africa

Section 8 of the National Water Act (NWA) requires the development of Catchment
Management Strategies (CMSs) for each Water Management Area. Section 9 (f) of NWA
stipulates that the CMS must “take account of any relevant national or regional plans
prepared in terms of any other law, including any development plan adopted in terms of the
Water Services Act, 1997 (Act No. 108 of 1997)". Hence, the CMS needs to be aligned with
other development strategies on national or regional level, for example it needs to be aligned
with or become an integrated component of Provincial Development Strategies.

In the local government sphere, Section 9 (f) of the NWA is relevant for the integration of
Water Services Development Plans into the Integrated Development Plans (IDPs) that
municipalities must prepare in terms of the Municipal Systems Act (No 32 of 2000). All
metropolitan and district municipalities, all of which are designated as water services
authorities, and any local municipalities authorised to fulfil the role of a water services
authority, must prepare water services development plans in terms of the WSA (DWAF,
2004). A water services development plan will be a responsible authority’s principal source of
information for determining water allocations to a municipality and issuing a licence. The
plan's requirements must be accounted for in respective CMS. For its part, when preparing its
water services development plan, a water services authority must refer to the relevant
catchment management strategy for information about the availability of water to support
proposed water services targets, the source of the water, and the requirements for the quality
of waste water that is to be returned to the water resource after use (DWAF, 2004).
Source: DWAF, 2004

Access to justice

Effective water governance that promotes principles of IWRM should
provide a framework where everybody has access to water and such can
be materialised through access to justice. Access to justice requires an
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7.4

effective legal framework and functioning institutions in order to be
realised.

Responsiveness

Responsiveness ‘refers to how leaders and public organisations take
account of the needs of citizens and uphold their rights’ (DFID 2006).
Central to a responsiveness agenda is the development of ways for
people to articulate their views and needs. Government responsiveness to
citizens over water includes articulating (and moving towards) rights to
water; equity in the development of water services, including concern for
women’s rights and access; pro-poor policy making and implementation;
and the integrity of public officials in fulfilling their roles and
responsibilities to citizens. A water governance agenda addressing
responsiveness could include (DFID: 2006) human rights, gender equity,
pro-poor policies, anti-corruption and integrity, and regulatory equality.

The Role of Governance in IWRM Implementation

Water governance evolves
over time; it may grow
stronger or weaker and as
a result needs continuous
reforms from time to time.
Let us then take a bird-eye
overview of the role of
governance in the
implementation of IWRM.
Governance and
institutions provide an
enabling environment for
providing the following (list
non-exhaustive):

Primary and
secondary
legislation

Institutions, laws
and regulations
provide the rules
pertaining to
management of
water resources. In
both international
and national water
law, provisions
relating to water
use, quality
standards,
monitoring of water
quality, the
exchange of data
on water quality etc.

Box 7.5: Water Governance in SAD C Region

The key instrument of international water law in
Southern African Development Community (SADC) is
the Revised Protocol on Shared Watercourses. The
Protocol was signed by the SADC member states in
2000 and entered into force in 2003. It functions as a
framework agreement for all watercourse agreements to
be concluded in the SADC region. It states that
“watercourse states may enter into agreements, which
apply the provision of this Protocol to the characteristics
and uses of a particular shared watercourse or part
thereof”.

On the institutional level, SADC institutions are currently
mandated primarily with monitoring functions concerning
the application of the SADC Protocol as well as with
facilitating the harmonization of water law and policy
between SADC member states. SADC institutions are
not mandated with the implementation and enforcement
of basin-wide agreements. This is done by international
(shared) institutions as well as the domestic institutions
in the countries that are party to the basin-wide
agreement (see case study above). To date, most
international Committees or River Basin Commissions
that have been established in the region, fulfii an
advisory role. This might change over time and they
could be mandated to independently manage individual
river basins.

Hence, SADC institutions are not directly involved in
local level IWRM implementation. However, as
discussed earlier, local level IWRM is embedded in a
national and international framework of laws and
institutions. The various SADC institutions as well as
international institutions such as River Basin
Commissions are important components of this overall
framework.

Source: Earle and Malzbender (2007)

need to be a standard component of applicable legislation (Jaspers,

2005).
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The governance of water resources in the SADC region is managed
under the revised SADC protocol on shared watercourses. The protocol
supports cooperation and regional integration in management and
development of water resources in the region. The protocol is in line with
the UN Convention and its major objective is to foster close cooperation
for judicious, sustainable and coordinated management of shared
watercourses within the SADC region for poverty alleviation. Box 7.6
indicates the governance institutions for shared watercourses in the
Southern African Development Community (SADC) region.

Decision making and policy development

In view of the fact that water issues may vary between sectors,
geographical scopes as well as between different user groups, IWRM
requires a coordinated decision making processes. Without coordinated
planning and development of coherent policies it is hardly possible to
apply integrated approaches in management of water resources. The
National IWRM plans include actions necessary to develop an effective
framework of policies, legislation, financing structures, capable institutions
with clearly defined roles and a set of management instruments. The
purpose of such framework for water governance is to effectively regulate
the use, conservation and protection of the water resources, balancing
requirements for broad economic development and the need to sustain
ecosystems.

Control and regulation (monitoring, sanctioning and enforcement)

Water management requires control measures in order to achieve
effective governance. Some control tools and instruments include:
granting water use entitlements through issuance of abstraction permits,
determine criteria for water allocation and providing water quality
standards. Water legislation must also contain the legal means to enforce
compliance of the various users with the created water use regime. The
means for compliance control and enforcement can either be found in the
water law itself, but also in non water-specific legislation such as
administrative or even criminal law.

Conflict Resolution

Without effective framework for water governance and functioning
institutions, conflicts between different competing users are more likely to
arise, less likely to be solved amicably and the objective of IWRM, the
sustainable management of water and related resources, will not be
achieved. The legislative framework should require that the agencies
responsible for administering the water management system work in an
integrated way to permit pooling of resources and the avoidance of
overlapping or uncertain responsibilities (Allan & Wouters, 2004).

Conclusion

This chapter has highlighted important issues around a discussion of good water
governance for effective implementation of IWRM principles. The chapter has
presented an opportunity to introduce further elements to promote good water
governance The principles of effective water governance include: transparency,
participation, accountability, access to justice as well as responsiveness. Need
for capacity was highlighted important in ensuring effective implementation of
water governance reforms. The chapter has attempted to encourage an
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understanding of the relationship between water governance, law and institutions
as well as their roles and functions in IWRM.

The fundamental principles of effective water governance have been discussed,
however many issues arise from time to time in various places that raise
guestions regarding the subject of good water governance. Think about the
issues highlighted in the box below and relate them to your country.

IWRM implementation: some questions

What are the implications of climate change on the water policy, strategy,
law and institutions in your country? Which governance dimensions
should be considering climate change implications?

What is the role of gender in governance and institutions for
implementation of IWRM?

Can traditional water governance institutions inform water policy and
institutional development? Can you state an example of this?
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